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IN THE UNITED STATES .DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RALPH NADER,’ 

IRIS CLARK INGRAM, 

DORIS LIMONCELLI, 

MRS. HIRAM E. NEWBILL, and 

HENRIETTA R. WALKER, 

Plaintiffs, 

v.- 

FEDERAL AVIATION ADMINISTRATION 
and + 

HONORABLE JOHN H. SHAFFER, 


Administrator, Federai 
Aviation Administration, ~ 


ee Date 


Defendants. 


COMPLAINT FOR INJUNCTION, MANDATORY 
RELIEF AND DECLARATION OF RIGHTS 

1. This is an action to enjoin the Federal Aviation 
Administration from refusing to immediately ban smoking of cigars, 
cigarettes and pipes on all passenger carrying comercial aircraft 
ana in the alternative to mandamus the Administrator of the Federal 
Aviation Adminis tration to immediately impose such a ban and in 
addition to declare that defendants have the obligation to protect 
plaintiffs from unjust discrimination in air travel caused by 
continued smoking on passenger carrying cormercial aircraft. 

2. Jurisdiction is conferred on this Court by Sections 5 


U.S.C. 702 and 703, 28 U.S.C. 1337, 1361, 2201 and 2203, Title li, 


Section 521 of the District of Columbia Code. 


3. On December 8, 1969 plaintiff, Ralph Nader, filed a ° 
petition for rule making with the defendants requesting, pursuant 


to Section 49 U.S.C. 1485, that defendants ban smoking of cigars 
- & 


meee ete on 


cigarettes and pipes oni atiuipassances carrying commercial aircraft 
including rotorcraft no later than Januart 7, 1970 (Exhibit 1). 
4, Plaintiff Neder frequently travels by civil aircraft. 
He has personally experienced Giscomfort and annoyance as a result 
of smoking on such aircraft. The presence of smoking on such aireref: 
is a health hazard and furthermore increases the risx of fire and 
fire induced smoke on such aircraft thereby creating an immediate 
‘and continuing safety hazard. 

5- On December 24, 1969 plaintiffs Iris Ingram, Doris 
Limencelli, Mrs. Hiram Newbill and Henrietta Walker intervened in 
the original proceeding filed by plaintiff Neder and also sought a 
ban on smoking of cigars, cigarettes and pipes on all passenger 
earrying commercial eircreft Ane rotorcraft by January 7, 19790 purs 
to Section 49 U.S.C. 1485 (Exnioit 2). 

6. Additional data in Support of the petition was filed on 
January 12, 1970 (Exhibit 3) and Merch 10, 1970 (Exhibit 4). 

7. ‘he petition and Supporting data establish that smoking 
by passengers or crewmembers on airplanes with presently utilized 
interior cabin material and the presence of emergency oxygen 
throughout the airplane increases the risk of fire on the airplane 
or of fire related smoke on the airplane thereby reducing safety 
for the airplane end its occupants. 

8. Defendents also have evidence, submitted with FAA 
Docket No. 9166 (which was on file Guring the pendency of the 


Plaintiffs' petition), which evidence establishes that presently 


there are no regulations limitine smoke emission from interior 


materials of passenger carrying, commere and that present 


ser 


materials now approved by defendants and being us in passen 
carrying commercial aircraft produce a significant quantity of smoke 


when they burn er colder. 


8. Defendants have determined that present fire safcty. 
regulations, including the flame resistance of interior, ‘cabin materials 
and limitations on snoking in the aircraft and means for notifi- 
cation of such limitations are inadequate to mect the highest safety 
standards, but the proposed upgrading of these’ regulations has not 
been implemented. . | 

10. Defendants have acknowledged that smoke and! fume emission 


from burning interior cabin materials of aircraft is a serious 


hazard to the occupants. E 


ll. The National Transportation Safety Board has acknowledged 


that smoke emission from burning interior cabin materials of air- 


craft has been a leading cause and sometimes the sole cause of 


fatalities in a number of aircraft accidents. : 
12. . The petition and supporting data establish | ‘that the 
presence of tobacco smoke on the airplane increases the quantity 
of carbon monoxide which the crew breathes: increasing the risk that 
the visual perceptions and mental acuity of the crew will be adversely 
- affected and thereby reducing safety for the airplane and its occupan 
13. The petition and the enacting data establish that if 
a crew member smokes he increases the quantity of carbon monoxide 
which he breathes increasing the risk that his visual perceptions 
and mental acuity will be adversely affected and thereby reducing 
safety for the airplane and its occupants. 
14. Section 49 U.S.C. 1303 requires the defendants to regulate 
‘air commerce in such a manner as to best promote safety. 
15. Section 49 U.S.C. 1421 requires defendants | ‘to prescribe 
rules and regulations to provide adequately for safety in air 
commerce and to give full consideration to the duty resting upon 
air carriers to perform ‘their services with the highest possible 


degree of safety in the public interest. 


& 


16. Section 49 U.S.C. 1485 authorizes defendants to immediately 
adopt a rule without hearing if there is in their opinion an emergency 
in respect of safety in air commerce requiring immediate action and 


to hold as soon thereafter as possible a hearing on the matter. 


17. The petition and supporting data establish that for more 
than 6 years it has been the conclusion of the Advisory Comittee 
to the Szurgeon Gencral of the Public Health Service that: 
Cigarette smoking is a health hazard of 


sufficient importance in, the United States to 
‘warrant appropriate remedial action. 


It is now generally recognized that tobacco smoke is a known and 
proven source of debilitating and fatal diseases and constitutes a 
major health hazard and that at least some of these hazards exist 
even if only small quantities of tobacco smoke are inhaled. 

18. The petition and the supporting Sate establish that the 
presence of tobacco smoke on the airplane ‘increases the likelihood 
of illness and disease of the average non-smoking passenger or crew 
member as a result of inhaling the tobacco smoke thereby reducing 
-the health and safety of the passengers and crew of the airplane. 

19. The petition and the supporting data establish that the 
presence of tobacco smoke on the airplane causes long lasting allergic 
reactions such as nausea, headaches, loss of mental acuity, drowsiness, 
severe head and sinus congestion, dizziness, unusual rapidity of 
the beating of the heart, throat and nace irritation and similar 
symptoms by individuals who, like plaintiffs Ingram, Limoncelli, 
Newbill and Walker, suffer from allergies to tobacco, thereby 
reducing the health and safety of those passengers of the airplane 
who suffer from allergies. 

20. The petition and the supporting data establish that the 
presence of tobacco smoke on the airplane aggravates pre-existing 


illnesses of passengers and crew members thereby reducing the health 


and safety of the passengers and crew of the airplancs. 


21. Present FAA regulations (14 CFR, Sections 25.832 and 
29.831) xequire that all passenger compartment. aix "be free from 
harmful or hazardous concentrations of gases or vapors" ‘ establishes 
-50 parts per million as the maximum permissible concentration of 
carbon monoxide and requires that such limits may not’ be exceeded 
after a reasonably probable failure or malfunction of the airplane 
ventilating systen. 4 

22. The petition and the supporting data establish that the 
presence of tobacco smoke on the airplane prevents many potential 
passengers who do not smoke on airplanes from using aixplanes or 
using airplanes as frequently as they would like and annoys and 
@iscomforts many other passengers who do not smoke on airplanes, 
thereby discriminating against these passengers and potential. 


passengers by effectively denying them airplane accomodations or 


restricting their enjoyment of airplane travel. 
-~23.° In addition to evidence submitted by plaintiffs to 
support: their petition, defendants have received a significant number 
of letters from the general public the vast majority of which letters 
“expressed displeasure with and a@iseomfort from tobacco smoke on ~ 
commercial passenger carrying airplanes (amiere 5). 
° pecriis Section 49 U.S.C. 1374 requires “the defendants to prevent ~ 


any passenger from being subjected to unjust discrimination. 


25. On March 25, 1970 the Administrator published in the 


Federal Register a response to the petition filed by plaintiffs in 


the form of an Advanced Notice of Proposed Rule Making. (ANPPM) 

(Exhibit 6) : 

26. This ANPRM was issued because defendants contended that 

its resources and reasonable outside inquiries did not yield a 
“Sufficient basis to identify and select a tenative course “or alternate 

course of action ox that it would be helpful to invite public parti- 

cipation in the identification and selection of a course or 


alternative course of action. 


27. Comments from the public are to be received until June 
23, 1970 after which time (but at.no specified time) defendants will 
-@etermine if it is in the public interest to procced further and if 
_-so a Notice of Proposed Rule Making will be issued. 

28. In the ANPRM defendants did conclude that there is no 
-significath hazard of fire or fire induced smoke as a result of 
-smoking on passenger semaine commercial aircraft because 1) there 
is no smoking permitted during take-off or landing, 2) present fire- 
-resistance standards for interior materials ensures that they are 
not easily ignited and if ignited are self-extinguishing (i-e. wili 
not continue to flame for an extended period after the sources of the 
“flame is removed) and slow-burning, 3) fires are easily detectabie 
.and extinguished by crew members and 4) oxygen is dispensed in 
rare occasions and only in small quantities compared to the volume 
-of the airplane and when dispensed smoking is prohibited. 

«.: 29 “In the ANPRM the defendants also claimed that in none of 
the three aircraft accidents or incidents cited by plaintiffs in theiz 
-petition was it established that smoking was a probable cause of the 
-accident or incident. 

-:. 1. -°30.. In the ANPRM the defendants claimed that rule making on 
-the grounds of annoyance and discomfort to and discrimination against 
non-smoking passengers may not be justified under existing statutory 
-authority of the Administrator. 

tesco 31. -In the ANPRM the defendants acknowledged that Section 
-49 U.S.C. 1421 authorizing the Administrator to promote safety of 
flight ef civil aixeraft by prescribing reasonable rules, provides 


-adequate statutory authority to prescribe rules to protect non-smoking 


+ .passengers from health hazards caused by exposure to smoke fron 


others who smoke onthe airplane. 


_32. In the ANPRM the defendants solicited public comments 


on the health effects of tobacco smoke on airplane passengers and 


possible relic£ for non-smoking passengers (such as segregated seating 


or increased ventilation rates) other than a ban on smoking. 


33. The official record upon which defendants rejected the 
petition filed by plaintiffs docs not contain any evidence to dispute 
the facts presented by plaintiffs or to support the facts which 
defendants allege support their actions.. 

"Ss 34. ° Defendants have unlawfully withheld and-unreasonably 
delayed implementation of a ban on smoking on all passenger carrying 
commercial aircraft. ch 
: , 35. Defendants have failed to meet their statptory 2 duty of 
providing for the highest degree of safety in air travel and their 
oY ois to best promote safety in air travel. 

’ 36. Defendants have failed to enforce existing regulations 
regarding the possible accumulation of hazardous vapors and fumes in 
the cabin compartments of passenger carrying Comenercsent aircraft. 

37. Defendants have failed to meet their statutory duty by 
refusing to consider discrimination against non-smoking passengers 
as a-result of smoking on passenger carrying comercial aircraft. 

38. Defendants have acted “arbitrarily and capriciously and 
have abused their discretion in concluding that on the evidence 

~ presented there is no hazard of fire or smoke induced fire as a 
_result of the presence of burning tobacco on passenger carrying: 


commercial aircraft. 


39. Defendants have acted arbitrarily and capriciously and 


have abused their aecracion in concluding that on the evidence 
presented there is no safety hazaré as a result of eer members 


inhaling tobacco smoke. : Po | 
* 40. Defendants have acted arbitrarily and capriciously anc 
have abused their discretion in concluding that there is insufficient 
evidence presented to establish that tobacco smoke is hazardous 


to the health of non-smokers on passenger carrying comercial 


aircraft. 


41. Defendants have acted arbitrarily and capriciously and 
have abused theix discretion in concluding that there is insufficient 
evidence presented to establish that tobacco smoke is. hazardous 
‘to the health of passcngers’ with dilergics or pre-existing illnesses 


who travel on passenger carrying commercial aircraft. 


erisae " RELIEF 


Wherefore plaintiffs pray as follows: 


‘1. That the Court enjoin defendant FAA from refusing to 
immediately adopt a rule banning all tobacco smoking on passenger 
carrying .commercial aircraft including rotoreraft and thereafter to 
hold a public hearing on the rule as required by 49 U.S.C. 1485. 

2. Alternatively that the Court order defendant Administrator 
to immediately adopt a rule banning all tobacco smoking on passenger 
carrying commercial aircraft including rotoreraft and thereafter to 
hold a_public hearing on the xule as required by 49 U.S.C. 1485. 

sss Alternatively that the Court enjoin defendant FAA from 
refusing to immediately enforce 14 C.F.R. Sections 25.831 and 29.831 
by banning all tobacco smoking on passenger carrying commercial 
aircraft including totorceraft. 

4. Alternatively that the Court order defendant Administrator 
to immediately enforce 14 C.F.R. Sections 25.831 and 29.831 by 
banning all tobacco smoking on passenger carrying commercial .aircraft 
- including rotorcraft. 

5. That this Court declare that the defendants have the obli- 
gation under Section 49 U.S.C. 1374 to prohibit unjust discrimination | 
against passengers on commercial aircraft and declare that continued 
smoking of tobacco on passenger carrying commercial aircraft including 
rotercraft represents unjust discrimination against non-smoking 


. 


passengers. 


For such further relief as this Court shall deem just._ 


. 


Respectfully submittcd, 


BERLIN, ROISMAN AND KESSLER 
1910 N Strect, N. W. 
Washington, D. C. 20036 

es reer 

Anthony Z. Ro1sman 


Counsel for Plaintiffs 
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EXHIBIT 1 


BEST COPY / 
from the original 


- Before the = 


FEDERAL AVIATION ADHINISTRAT LON 


Petitioner ~ 


: 
TO: - Honorable John H. Shaffer A 
Administrator, Federal Aviation Administration | 
; pint ~ P 
PETITICH REQUESTING IMMEDIATE ENACTMENT 
OF A RULE ASOLISHING THE SMOKING OF 
CIGARS, CIGARETTES AND PIPES ON 
PASSENGER CARRYING FLIGHTS OF 
CIVIL AIRCRAFT INCLUDING ROTORCRAFT 


Petitioner requests the Administrator to exercise his authority 
° | 


under 14 CFR Section 11.25 et seq. to issue a final rule within 39 days 
to ban smoking of cigars, cigarettes and pipes on all passenger carrying 


air flights; The rule is required as a matter of safety and comfort to 
passengers on air flights and in particular is required because 2 a5, 
cigarette and pipe smoke create an imminent end apr iers threat of} 
| 
1. Fire in the plane 
2. Deleterious health effects upon the passengers 


3. Annoyance and discomfort to the passengers. 


The Administrator has the authority and duty under 49 USC 


. Promote safety of flight cf civil air ciaft in sir 
commerce by prescribing (6) Such reasonable rules 
and regulations, or minimum standards, governing other 
practices, methods end procedure, as the administrator 
may find necessary to provide adequately for ... safety 
in air commerce. ~ 

| 
Section 1421 (b) of Title 49 USC requires that full con- 
sideration be given by the Administrator to “the duty resting 
upon air carriers to perform their services with the highest 


possible degree of safcty in the public interest." [Emphasis added].- 
: | 


Under Nig USC 1424(b) the Administrator is obligated to impose on 
t ° . 
carricr operatiog. certificates tere eo 


i such terms, conditions and limitations as are reasonably 
necessary to assure safety in air transportation. 


Under 49 USC 1429 the administrator is given authority to 


modi fy existing air carrier certificates for safety and the public 
interest. The overwhelming evidence indicating the serious dangers 
! 


associated with tobacco smoke and smoking requires that the Adminis-~- 


trator take immediate action to ban all smoking on passenger carrying 
+ s 


flights of civil aircraft in order to assure the "highest possible 
degree of safcty''. Therefore petitioner requests the Administrator 

to exercise his emergency power under 49°USC 1485 and issue immediately 
and in no event in more than 30 days a regulation banning smoking of 


’ pipes, cigars and cigarettes on passenger carrying civil aircraft. 


I. PETITIONER 
Petitioner is an adult male, who frequently travels by civil 
aircraft and who does not smoke. His personzl affidavit attached 
herewith as Exhibit A establishes that he has personal ly arpas toned 
discomfort and annoyance as a result of smoking permitted on civil 
aircraft, that the presence of such sages causes an imminent hazard 


to his health and well being, and that such smoking gravely increases 
continuing hazard to his safety. 


Tt. APPLICASLE LAW AND REGULATIONS 


‘The Federal Aviation Act of 1958 is primarily law for the 


regulation of air transportation in a manner designed to provide 


BEST COPY / 
from the original | 


-~3- 


the maximum safety and comfort for, the gencral public consistent with 


devclopment of air travel and the national defense. In carrying out 


— 


this purpose the Act in Section 1303 of 49. USC imposes upon the 


Administrator the duty to consider as part of the public interest: 
: : : : . 

The regulation of air commerce in such manner as to 

best promote its development and safety and fulfill 

the requirements of national defense; [Emphasis added} 


...the regulation of both civil and military operations 
in such airspace in the interest of the safety and | 
efficiency of both; [Emphasis added] ~ > 


Thus the statutory scheme creates an obligation on the Administrator 
to balence safety against the development of air travel and national 


defense. Absent a need for development of air travel or national 


defense, safety is the primary criteria to be used in establishing 
rules and regulations. There is no public interest justification for 


continuing to allow smoking on passenger carrying civil air craft, 


| 
This noxious and oft condemned habit is hardly required on aircraft 


as a matter of national defense or for development of air travel.' In 
fact the continued existence of smoking on aircraft is exclusively a 


result of the inaction of the FAA which neither allows nor controls 
smoking on aircraft. With the exception of the requirement regarding 
ashtrays in smoking compartments (14 CFR Section 25.853(c)) no 
regulation of the FAA directly refers to smoking although, as willl be 
indicated below, FAA regulations establish standards which in effect 
require that smoking be banned on aircraft. in short there is no 
statutory reason why smoking should be allowed and if it in any way 

‘ and to any degree presents a safety hazard it must be immediately 


abolished. 


ee 


Jil. THE SAFETY PROBLEM. 


Ke pacecnsse Health 


Tobacco is an herb which contains cellulosic products, starches, 
: 
} Eaotcins: sugars, alkaloids, pectic substances, hydrocarbon, phenols, 


fatty acids, isoprenoids, sterols and inorganic minerals. When 


burned it creates a smoke consisting of a heterogeneous mixture of 


_ gases, uncondensed vapors and liquid particulate matter. According 


! 


to the’ Report of the Advisory Comnittee to the Surgeon General of 
the Public Health Service in the comprehensive 1964 Report on Smoking 
and Health (pp. 51-80) cigarette smoke contains the following major 


ingredients (pp. 51, 60): 


MAJOR CLASSES OF COMPOUNDS IN THE PARTICULATE 
PHASE OF OF CIGARETTE SMOKE 


Sa 
Percent 


in particu- | -° Number of Toxic action 
late* phase Compounds on lung 


. = 25 Some irritant 
Glycerol, glycol, alcohols. .3-8. . 18 Possible irritatiort 
Aldehydes end ketones 5. 21 Some irritant 
Aliphatic hydrocarbons : 64 Some irritant 
Aromatic hydrocarbons 4G : 81 Some carcinogenic 
4s Irritant and possibly 
cocarcinosenic 


254 


*Water 27% 


et Stee eee ce met -_— 


SOME GASES FOUND _IN CIGARETTE SMOKE 


a 
Safe level 
Concentra- for indus- 

Compound ‘tion trial exposurc® | 


(ppm) | 
Carbon Monoxide 42,000 - 100 | Unknown 
Carbon Dioxide 92,000 | None 


Methane, ethane, propane, 87,000 500 | None 
butane, etc. ‘ 
_ Acetylene, ethylene, propy- 31,000 3 | None 


t lene, etc. : 
Formaldehyde 30 - | Irritant 
Acetal dehyde 3,200 | Irritant 
' Acrolein 150 | Urritent 
Methanol | Irritant 
_ Acetone ; | Irritant 
‘Methyl ethyl ketone | Urritant 
Ammonia ' Irritant 
Nitrogen Dioxide : | Srritant 
Methy] Nitrite ; : Unknown 
Hydrogen Sulfide ; | Irritant 
Hydrogen Cyanide | Respiratory 
i : enzym2 poisos 
Methyl] Chloride | Unknown 


* The values listed refer to time-weighted: average concentrations for @ norma} 
work day... 
. The 1964 Report made the foliowing findings with respect to the health 
dangers of cigarette smoking: : . 
The mortality ratio for male cigarette smokers compared with 
non-smokers for all causes of death taken together, is 1.68, : 
representing a total death rate nearly 70 percent higher than 
for non-smokers. (This ratio includes death rates for diseases 
not listed in the table as well as for the 14 disease categories 
shown.) (p. 28). | 
: | 


XXX 


Expressed in percentage-form, this is equivalent to a statement 
that for coronary artery disease, the leading cause of death in 
this country, the death rate is 70 percent higher for cigarette 
smokers. For chronic bronchitis and emphysema, which are among 
the leading causes of severe disability, the death rate for 
cigarette smokers is 500 percent higher than for non-smokers. 
For lung cancer, the most frequent site of cancer in man, the 
death rate is nearly 1,000 percent higher. (p.29). 


XXX 


Ga 
Cigarette smoking is causally related to lung cancer in men; 
the magnitude of the effcet of cigarette smoking far, out- 
} weighs all other factors. The data for wonen, though Icss 
+ “extensive; point in-the ‘sz -ditection.~-(p- 31). 
! : 4 


nok i XXX 


— 


Cigarette smoking is the most important of the ceuses of 
chronic bronchitis in the United States, and increases the 
risk of dying from chronic bronchitis and emohysema. (p. 31). 


XXX 


The death rate for smokers of cigarettes only, who vere 

smoking at the time of entry into the particular prospective 

“study, is about 70 percent higher than that for non-smokers. 
_The death rates increase with ‘the amount smoked. (p. 35). 


- ai 7 RKK 


Cigaretté smoking is the most important of the causes of 
bronchitis in the United States, and increases the risk 
of dying from chronic bronchitis. (p. 38). 


Cough, sputum production, or the two combined arc consistently 
more frequent among cigarette smokers than among non-smokers. (p.38). 


XXX 


In view of the continuing and mounting evidence from many 
sources, it is the judgment of the Committee that cigarctte 
“smoking contributes substentially .to mortality from certain 
specific diseases and to the overall death rate. (p. 31). 


ae Ss ee : XxX" 
.On the basis of prolonged study and evaluation of many lines 
of converging evidence, the Committce makes the following . 
s.Jgudging: 


igi: se: 7: Cigarette smoking is a health hazard of sufficient 
importance in the United States to warrant eppropriete 
-.. Femedial action. 


These grave conclusions were expanded by the 1968 Supplement 


Se ee ORNS 1967 Public Health Service Review of the Health Consequences of 


Smoking te Be z 


leceveous “findings “reported in 1867 indicate that cigarette 
smoking is associated with an increase in overall mortality 

and morbidity and leads to.a substantial excess of deaths in 
those people who smoke. In addition, evidence hercin presented 
shows that life expectancy among young mon is reduced by an 
-average of 8 years in "heavy" cigarette smokers, those who 

smoke over two packs a day, and an average of & wyears in "Vight" 
- cigarette smokers, those who smoke less than one-half pack ptr 
day. 


Because of the increasing convergence ‘of epidemiologi¢al and 

physiological findings relating cigarette smoking to ¢oronary 

heart disease, it is concluded that cigarctte smoking can con- 
_tribute to the development of cardiovascular disease and parti-_ 
_¢ulorly to death from coronary. heart disecasc, =< |e =o ame 


ne 
a result oe 


inhalation of the smoke itself... This smoke is considerably more poisonous 


= => = = : og Ball ry 
when it comes from the stroager pipe.and cigar tobaccos. For Jinstancc 


“In the case of pipe smoke and its effect upon J 


"1964 Su ape Siar ced toc 


be established. 


. on ! 
=e o- ease 3. : 
= — ou es oa 


“It Is by_now an.accepted fact” that—tobecco ep Fegardless 
: : ab, cetmnin ste eesti er ee rn ee 
of its source-(pipe, tTyarjz or cigarette) is a sérious- health hazard. 


5 F : 5 | s= 
. Petitioner here, a non-smoker, has brought this petition bécause as a 


frequent passenger.on civil. aircraft where..smoking ispermitted he is 


PES PE Sie cre eae ta be eae ree 


necessarily subjected to contact with and inhalation of -tobaceb -smoke: - 
2 known and proven source of. debilitating and fatal diseases. 

ae tS oe ER fis Sree 
.... . AS noted before the smoke, rather than the smoking is the chicf 


cause of the health hazard. presented by tobetc = One. conclusion of the 


.1969- Supplement to the 1967 Public Health Service Review of. the Health 


ee ee eee sete 
Consequences of Smoking was. (p. 6):.. - SS : 


_ Tobacco smoke contains a large numer and a wide variety of 
“compounds which may result in complex and multiple patho- 
physiological effects on the various tissues and orgensystenis. 
* While further research is needed to investigate the exact 
biomechanisrs_involved_in the -pathological--effects of $moking, 
See TNT othe. evidence clearly- shors thst cicsrztte smoking constitutes 
~-.. ..2 Major health hazard in the Unitec Scates. .,. --- | - - 


| 
1 


The animal Studies reported. in the Surgeon Ge-cral's Report were-ob- 


= 
i . 
| 
i 
i 
i 
| 
| 
| 


viously conducted without the animal actually ‘smoking.~ Nonetheless 


these studies established the hazards of edgcte“stotazhether jit is. 


- — ae omen 


- ee a ; 
. received as a result of smoking or ily. For instaice the 1967 
: : - om : - mar == ~ ie 


Peach 


$Y : f \. 
Pub tic Health Service Review of the Health Consequences of Smoking 
‘| 
| 
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reported the following animal study (p. 106) which closely approximates 


the type, if not the.quantity of exposure to smoke experienced by 


petitioner and other passengers while enclosed in the passenger compart- 
‘ment of an aircraft in which tobecco smoking occurs: 


Results of tvio experimental studies relating smoke inhalation 
to lung parenchymal changes in ‘dogs have been published in 
the lasit 3 years. Hernandez and his coworkers (39) used 23 
healthy: greyhounds retired from racing. Eight served es controls 
and 15 were exposed to high concentrations of cigarette smoke 
“for 30-45 minutes twice daily in wooden inhalation chanbers. 
Seven animals were exposed for--approximately 5 months and 
. the remaining cight were sacrificed after almost 15 months 

of smolse inhclation. Disruption of the lung parenchyma was 
assessed macroscopically by comparison with preselected 
Standards: graded in severity from 0 to 3. Assessment was 
made without knowledge of the source of the lung specimen. 
Lung damage among dogs that were exposed longer showed sig- 
nificantly greater disruption of the lung parenchyma. 


The tobacco smoke to which the non-smoker is exposed while 
travelling on a civil aircraft is of three types. First the smoke 
which comes from the front of-the cigarette, pipe or-cigar which is 
not even taken into the mouth of the smoker aot which is not filtered 
through the cigar, pipe or cigarettc. This is the most toxic smoke - 

cmore toxic even than the smoke used in the majority of the studies 
‘upon which the Surgeon Gencral's Reports were based. A second class 

os contin is that which is ire through the pipe, cigar or cigarette 
into the mouth of the smoker but which is not inhaled. Some portion, 
but far from all of the harmful clements in the emoecioce left in the 
smoker's mouth.,, The 1964 Surgeon General's Report (p. 264) concluded 
that the exhaled smoke contained 33-66% by weight of the tars which 
were included in the original smoke. The third type of smoke is that 
which is inhaled by the skoker and then exhaled. _In this case 10-20% 
of the particles of the smoke arodcekcascs into the air when the smoke 
is exhaled (1967 Surgeon General's Report (p.,264)) and an unknown portion 
of the gas contiaincd in the original smoke is released into the air, a 
fact demonstrable cven to laymsn who see and breathe the smoke exhaled 


by others. 


“ralgi= 


It is unnecessary to explore the actual chemical composition of 


the cabin mixture of these three types of smoke (in order to establish 
. . | 


— 


the Presence of a health hazard to the passenger) because the scientific 
evidence clearly demonstrates that even small quantities of shes smoke 
(and thus smatl quantities of the particles and gases in tobacco smoke) 
are hazardous to health. For instance the 1968 Supplement to, the 1967 
“Public Health Review of the Health Consequences of Smoking reported 


(p. 69-70): . | 
‘ : : | 

Most surveys have been of adults, but Holland, et al.: (26) 
reported the findings of an investigation of smoking and 
respiratory symptoms among more than 10,000 school children, 
age eleven or more, in England. The Survey was conducted 
in 1965 and repeated in 1966. Cigarette smokers (at least 
one cigarette per week) more frequently reported symp toms 
of cough and phlegm Production than nonsmokers and the pre- 
valence of symptoms increased with increases in the amount 
smoked. Children who smoked one yeor but did not smoke in 
the subsequent year had a lower frequency of symptoms jin 
.the second ycar. 


In. addition at least three scientific studies have uncovered 
2 direct correlation between illness and disease symptoms and the 
exposure of non-smokers to an environment in which others ‘smoke. 
Two of these studies were conducted by Dr. Paul Cameron in the most 
recent of which he was assisted by Dr. John S. Kostin, M.D. ond several 
“others. These two reports are attached as Exhibits B & C to this 
petition. The report conclusions were summarized in Vclume 65, No. 1 


of the Medical Journal of the West Virginia State Nedical Association 


(p. 22): 


| 
Children living with an adult who smokes were Sick more 
frequently than youngsters who live in homes of nonsmokers, 
., Feports a research team headed -by Dr. Paul 0. Camron, Assistant 
* Professor of Psychology at Wayne State Universisy 


Doctor Cameron's survey revealed that children exposed 
“to tobacco smoke have respiratory discascs about twice jas 
frequently as those in nonsroking families. ; 
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In addition, the study found that the nore smoke 
the youngsters were exposed,.to, the greater their 
chances of becoming 111. A similar study conducted 
in Denver two years ago came to the same conclusions. 
The more recent survey of 727 Detroit families takes 
the findings a step further. It discounts the effects 
of air pollution on the subjects. 


Air pollution is recognized as being harmful to the 
respiratory systems of children, Detroit ranks as the 
ninth smoggicst city in the United States, while Denver 
comes in far down the list, at 27th. 


Thus, according to Doctor Camzron, his surveys shows 
that background pollution does not mask the effects of 
tobacco smoke on the young. tn other words, smoking 
parents cannot say that the air is so dirty that their 
smoking will not make any difference to the health of 
their children. : ‘ 


A third study was conducted by Dr. Cyril D. Fullmer, M.D., 
Director of Cytology’Laboratory and Principal Investigator of 
Public Health Service ‘Respiratory Research Project, Holy Cross 
Hospital, Salt Lake City, Utah and others and reported in Volume 66, 
Number 1 (p. 42) ‘of the Utah Issue (January, 1969) of the Rocky 
Mountain Medical Journal (attached as Exhibit D of this petition). 


In the course of the stucy the following factors were discovered 
(p. 45): 


An initial control group of non-smokers showed an 
unexplained low incidence of spirals. This group 
was excluded because inquiry revealed a history in 
every instance of working in offices where there 

was exposure to second-hand environmental cigarette 
smoke. This observation clearly identifies an 
importent new problem. How much health hazard docs 
prolonged exposure end heavy concentration of second- 
hand cigarette smoke represent for non-smokers? The 
incidence of spirals suggests bronchial disease and 
infection could result. There are other implications 
which necd study. - 


-l- 


These studies merely Contiam a fact that hardly needed additional 
\ | 


| 
| 
| 
| 
| 
proof ~nanmely, that: the health huzards: present-in tobacco smoke affect 


the individual that inhales the smoke whether or not the inhaldtion 
; |! 

occurs as a result of the individual smoking or as a result of | someone 
jb x/ 

else smoking. 


| 
1. The Remedy _ 
| 


| 
| 
The Administrator should take immediate action to “ensure the 


petitioner and all civil aircraft passengers that they will no! longer 


be involuntarily subjected to the health hazards of tobacco smoke 
and the Administrator should immediately ban all smoking of pipes, 


cigars and cigarettes on passenger carrying civil aircraft. 
| 


2. An Alternative Remedy 


The dangers created by the gases in tobacco smoke have [not 


gone unrecognized by the FAA. In 14 CFR Section 25.831(b) standards 
for ventilation include a requirement.that passenger compartment air 


must "be free from harmful or hazardous concentrations of gases or vapors." 
: : 
This would clearly include tobacco smoke in general which the Surgeon 


Gencral Reports establish has hazardous concentrations of gases. Furthermore, 
in weeting this test a carbon monoxide concentration in excess of one 

part per 20,000 parts of air (50 parts per million) is considered hazardous. 
(See also 14 CFR Section 29.831 applying to rotorcraft). As the 1964 

Surgeon General's Report indicates (p. 60) cigarette smoke hes 9 con- 


centration of 42,009 parts per million of carbon monoxide, a cdnceatration 


8,400 times greater than what the FAA itself considers hazardous. 


x/ This health hazard is particularly serious for those es who sre 
more susceptible to illness such as the young and the elderly and to 
those passengers who are already i111. For one group of potential 
passengers, the highly allergic, the presence of tobacco smoke in 
the cabin makes air travel impossible snd those people cannot fly as 


long as this condition continues. 
i} 


7 12- 


Subsection (c) of 14 CFR 25.831 requires that provision must 


be made to ensure that the 50 parts per million maximum concentration 

of carbon monoxide is not excceded “after reasonably probable failure 

or malfunctioning of the ventilating, heating, pressurization or other 
systems and equipment." "(See also 14 CFR 29.831 relating to rotorcraft). 
It is.impossible to see how that assurance can be given by an aircraft 

in which passengers are permitted to ‘continuously add massive con- 
contraions of carbon monoxide to the air particularly in light of 

the fact that smoking would not be discontinued, if at all, until after 


} 
the Ventilation failure. 


Thus, as on alternative, the Administrator could ban all smoking 
“of pipes, cigars and cigarettes on passenger cocnyiaa civil aircreft 
by merely enforcing the letter of the FAA's own regulations regarding 
the presence of hazardous concentrations of gases and vapors in the 


passenger compartments. 


; B. The Fire Hazard 

The FAA regulations generally evince, and rightly so, a grave 
concern with the danger of fire in aircraft. For instance, a fire 
in a passenger aircraft with over 150 passengers in it while the aircraft 
is.travelling at 30,000 feet is the kind of tragedy which the FAA $s 
obviously is intended to prevent through its. rules and regulations. 
However, although a number of provisions of the FAA regulations sttempt 
to deal with this problem, the present regulations Contac to permit 
every passenser his own conflagration kit - a cigarette, cigar or pipe 
and matches or lighter. A ceoret television commercial by one of the 
airlines ironically displays two stewardcsses indicating their concern 
for a passenger by both offering to light his cigarette with their lighters. 
It is incredible that this obvious fire uazard has never been eliminated 
by regulation. Even the airlines recognize the danger of smoking in the 
fucl laden planes by voluntarily imposing a no smoking ban during take-off 
and landings. While mid-air collisions are less frequent than landing and 


take-off accidents, nonetheless the fire hazard in such. collisions are just 


as great. . 
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\- To fully understand the danger it is necessary to place the 
| 
passengér in context - in “the-aireratt,; in his Beat. He is Sor roeaes 


by a veritable tinder box of potentially burnable materials= There 

is 2, FAA requirement that upholstery stuffing, curtains, rags,| pilose, 

Ra walls, windows, etc. be fire proof. The fire protectiion 

standards relevant to these materials are governed by 14 CFR Section 

25. £53(0 and (b). (See also J& CFR eeetions 27.853 and 29. £53 

relating to rotorcraft). Interior wall panels, ceiling panels, 

Grarenicst structural flooring, baggage racks, partitions, thermal 

insulation, light cover transparencies in pene! form-and coated 

fabric insulation are only required to self extinguish in an uns pecified 

period of time after the flame is removed. All other materials including 

comets and upholstery febric must be flame resistant when tested 

horizontally. In Section’ 1.1 of 14 CFR "flame *resistant" is defined 

as not susceptible to combustion to the point of propagating alflane, 

beyond safe limits, after the ignition source is removed. | 
These so-called fire protection standards do not mean that 

materials will not burn if they come into contact with a Sates 

cigar or pipe ash or spark or a match or lighter. Furthermore, another 

critical aspect of the fire dangers is not regulated at all - the smoke 

producing problem. “No FAA regulation imposes any direct limitation on 

the smoke or smoldering qualities of any interior passenger conpartnant 


materials. Inasmuch as airplane ventilation systems at their best are 
| 


not required to be equipped to handle the problem created by stoldering 


“ 
upholstery stuffing or material or a smoking carpet, there is a grave 


danger that the passengers in a plane might suffocate to death even 


though no flame ever occurred. ; 

The presence in the passenger compartment of these burnable 
and smokeable materials presents reason enough to ban smoking es a fire 
hazard but the dangers are even greater. Nearly all commercial plencs 
carry oxygen equipment which is availadle at cach passenger's seat. 


On virtually (14 CFR 25. 1hh7) (a)) all jet aircraft the passenger compartment 


is equipped with oxygen hreathing cquipment. Section 25.1447 of 
LACER requires that on aircraft witch Fiy above 25,000, as“virtual ly 
all jets do, an osees Coomest as unit for cach passenger must be 
csoneatet immediately to an oxygen supply terminal and if the air- 
craft is certified above 39,000 fect the oxygen must automatically 
come to the passeng2r. In the case of a cabin depressurization or 

an Bcciseatal release of the oxygen passengers then smoking could 
aeons flash fire by igniting the highly volatile oxygen. Even the 
smoldering cigarette, cigar or pipe which the passenger thought had 
been extinguished could be the source of the fatal spark. The tragic 
death of three Apollo astronauts as the result of a tiny spark igniting 
oxygen should be warning enough of the dangers. Section 25.1451 

‘of 7 CFR recognizes the avies: threat caused by the’ presence of 
oxygen by. excluding it from,any fire zone. As long as smoking is 
permitted in the aircarft, the entire aircraft. is a continuously 
smoldering fire zone. 

The obvious fire risks which continued smoking on civil 
aircraft create is reason enough to ban the smoking. But, one study 
conducted by four members of the Office of Aviation Medicine of the 
then Federal Aviation Agency conclusively establishes that all passengers 
on all flights face-intolerable dangers from fire that cannot and must 
not continue unabated. In 1964 at the Air Transport and Space Meeting 
of the Society of Automotive Engincers and the American Society of 
Mechanical Engineers a paper by Stanley Mohler, John Swearingen, Ernest 
M. Fedden and J. D. Garner entitled Human Factors of Emergency 


“ Evacuation revealed the following (p. 3): 


Interestingly, a recent incident occurred which 
necessitated the emergency evacuation of a jet airliner | 
containing 153 people. A comalete emergency .evacuation | 
was accomplished within 2 minutes‘and 20 sec. This 
incident occurred on Oct. 27, 1983, and involved TWA 
flight 703, which utilized a Boeing 707- 331- B item of | 
equipment. 

The aircraft left the ramp at 1200 Zulu, and its 
crew of 11 with, 142 passengers (including three infants, | 
a near-term pregnant woman, and a man on crutches (with 

‘one leg in a cast)) anticipated a normal taxi operation 
to the eae 


Suddenly, just as the stewardesses were deronceaenee 
the emergency oxygen equipment, smoke (and, a few seconds 
later, flames) began rising from the floor between the 
second and third row of seats in the first class SORTS 
ment on the right at station 540-560. 

The Flight Engineer was notified of the smoke by 
the stewardess, and, after checking, returned to the 
flight deck and informed the Captain. The aircraft 
was Imm2diately stopped, the engines were shut down, 
and all members of the crew began to assist with the 
evacuation of the aircraft. 


One member used a water fire extinguisher which 
put out the flames but e dense black smoke continued to 
billow forth. Breathing was difficult, and visibility 
in the cabin was extrenely restricted (various crew 
members and passengers stated that they could not see 
the opposite ends of the cabin). As an added complication, 
the public address system failed during the routine brietin 

With the 707 stopped, the actual evacuation procecur 
Started, and all four escape slides were utilized in 
this gcar-down evacuation. The complete evacuation was 
. accomplished in 2 minutes and 20 sec, in spite of the 
smoke, the heterogeneous nature of the passengers, and 
the completely unanticipated nature of the incident. A 
number of the passengers were excited, and so were 
frightened, but no panic occurred and no injuries resulted. 


All persons were evacuated prior to arrival of fire 
and ambulance vehicles. A parently, a lighted cigarette 


butt started the cabin fire. Emphasis is added) 
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This near tragedy is all the warning that the FAA could possibly 


need to*immediately renidve Trom the direraft thé “risk created by smoking. 


Petitioner and every airline passenger is now being forced--to take a 
serious risk of permanent bodily injury or death as a result of the 


presence of burning cigars, cigarcttes end pipes on civil aircraft. _ 
Theré-is chselutely no justification for the continuation of this 

} : . 
serious safety hazard. 


+ C. Passenger Annoyance and Discomfort 


One theme which runs through the Federal Aviation Act of 1958 


is that all passengers are to be given equal treatment without dis- 


crimination. Section 1374 of Title 49 of USC prohibits any "undue or 
-unreasonable preference or advantage" and prohibits subjecting "any ..- 


person ... to any unjust discrimination or any undue or unreasonable 
aonintion oe disadvantage." Nonetheless, as petitioner's affidavit 
establishes, he is subjected to a very real discrimination, prejudice 
and disadvantage because he not only’ must pay the fare that all 
passengers nore but also must be subjected to the dangers and risks 
created by other passengers who are smoking as well as the annoyance 
and personal discomfort thereby created. If he were required to 
move 3 scat away from smokers the dangers vould not only persist but 
in addition he would again be discriminated against by having to sit 
at another location and being limited to a certain area of the planc. 
By being subjected to the annoyence discomfort av inconvenience of 
others smoking petitioner is as_cleerly discriminated against as if he 
had been required to sit at the back of the plane, or to occupy a 
separate, but allegedly equal, seat from that of the smokers. 

Recent published letters of airplane passengers indicate 


that many share the views of the petition regarding the annoyance and 


. 
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discomfort created by smoking passengers on those who do not smoke. 


Exhibit E attached to this petition contains sone of these published 
outcrics. = 
' The FAA has the responsibility to sec that Passengers on 

civil aircraft who pay equal feres are treated equally. Until 
smoking is banned on civil aircraft passengers such as this petitioner 


are not given equal treatment but are forced, without justification, 

5 ae | 
> | 

to submit to the noxious fumes released by their cigar, pipe or 


cigarette smoking fellow passengers and to the serious risks toithe 


health and safety of all passencers caused by smoking. 


The smoking of cigars, cigarettes and Pipes has been condemned 
by the leading medical authorities in this country and in the federal 


government. In these studies no socially useful purpose has been 

found for smoking that outweighs its serious health hazards. Ronetheless, 
everyday a federal body, the FAA, subjects millions of people to the 
hazards of tobacco smoke in closely confined arcas by allowing sroking 

of pipes, cigars and cigarettes on passenger carrying civil airersft. 
Charged with the responsibility of encouraging air travel the FAR is 
virtually luring healthy people to smoke contamination and serious health 
risks in the narrow confines of civil aircraft. Charged with a res- 
ponsibility for the sefety of air ceoveliers the FAA as a spokesman for 
the federal government should have taken the led in reducing the hazards 
created created by tobecco smoke and should have banned smoking of cigars, 
cigarettes, and pipes on all civil aircraft. Even under existing FAA 


regulations smoking should be banned as creating concentrations of 


hazardous gases. Immediate remedial action ant ie oie 

Perhaps even more shocking is the fire hazard created by 
smi eeeraca which in a matter of seconds could destroy many lives. 
The FAA is charged with maintaining the highest possible safety in 
air travel. By stopping smoking the relative safety of air travel 
will increase by a significant degree. This step should not be 
delayed. 


The FAA is the watchdog of the industry and must act to 


eliminate unreasonable prejudice or disadvantage among passengers. 


Those who do not smoke on airplanes are subjected to-far less con- 


fortable acconmodations as a result of other passengers who smoke 


and sre subjected to serious health and safety hazards as a result 


of the smoking. There is no possible justification for this dis- 


crimination and it must be eliminated at once. - 


Relief Sought 


The Administrator under the emergency authority provided in 
kg USC 1485 with respect to action required for safety in air commerce 
and under 14 CFR Section 11.25 et seq. should immediately issue and 
put into effect the following regulation: - 


No person on any passenger carrying civil aircraft 
(including rotorcraft) shall light or smoke or 

cause to be lit or smoked any pipe, cigar or cigarette 
while on the aircraft (including rotorcraft) or within 

50 feet of the aircraft (including rotorcraft). An 
announcement of this rule shall be made by a member of 

the crew before departure from any airport and appropriate 
notices, conspicuxsly placed, shall appear in all 
passenger compartments. 


Alternatively the Administrator shall under the same authority 


issue an order to the some effect pursuant to the requirements of IACFR 


Sections 25.831 and 29.831. 


Respectfully submitted, 


Me . . 
9 


Anthony Z. Roisman 
Berlin, Roisran and Nessler 
SIO NH Street, NW, 
Washington, 0.C. 


NAPEIDEVLES | Gt hs al Exhibit A 


deposes and says: 


' 


| 
| 
The undersigned, Ralph Nadex, being duly sworn, 


1. My primary occupation is a writer, lecturer, 
and advocate on consumer and other matters 
related to the public interest. In the 
course of this work I frequently travel | 
throughout the country by means of pessenger 
carrying civil aircraft. 

While travelling in an airplane, I find the 
presence of tobacco siaoke a substantial | 
annoyance and irritation, |: 


familiar with many of the scientifically 
establish ards of tobacco smoke and | 
subdjected to this smoke 

y airplane harnas nay ROSE EES 
I am avare that the passenger compartment jof 
the aixplene contains many burnable and | 
smoke~producing materials, that oxygen is | 
stored throughout the cabin and that the 
@ircraft carries large quant of 
combustible fuel. I believ = smoking | 
in this environment creates a 
of firc, suffocating smoke or 
passenger compartment, 


: . Ae, Li bh baal oe 


Ralph Nader 


Notary . 


Washington, D. Cc. : 
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Keep up the good work. 
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Staten Island, N.Y. 
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FEDERAL AVIATION ADMINISTRATION 


Ralph Nader 


Petitioner 


Iris Clark Ingram 
Doris Limoncelli 

Mrs. fess E. Newbill 
Henrietta R. Walker 


for themselves and others similarily situated 


ee SS fe fee _ i” 


Intervenors 


TO: Honorable John H. Shaffer 
Administrator, pecane Aviation Administration 


PETITION TO INTERVENE 


os 


This petition to intervene is made pursuant to 14 CFR Section 
11.3). The original petition filed on December 8, 1969 sought, within 
° 30 days, to ban smoking of tobacco on pessenger-carrying civil aircraft. 
The petition was based upon three factors , 


1. Tobacco smoke on airplanes creates a health hazard for 
those who breath it even if er are not smoking. 


Smoking on airplanes creates a substantial and unnecessary | 
fire hazard. 


The presence of smoking on airplenes is an annoyance and 
discomfort to these who are not smoking and unfairly and 
unduly discriminates against them. 

The intervenors seck the right to intervene as interested parties 


with respect to al] three grounds for the petition. Their affidavits, 


attached herewith eas Exhibits A - D, establish that each one of them 


~ - 


is highly sensitive to and has an intense negative reaction to the 


presence of tobacco smoke. Thus, with respect to the first ground of 


ithe petition, each intervenor establishes by her affidavit, a direct 


correlation between tobacco smoke and deleterious health effects uhich 


° 
-— 


she suffers. 
Iris Ingram becomés dizzy, somewhat nauseated and unable to- 


think clearly from even the smoke of one cigarette in a house and i 


exposure continues for any period of time tachycardia develops and 


oxygen therapy is required. Doris Limoncelli suffers nasal and throat 


‘irritation, headache, fatigue and reduced mental acuity from exposure 
to tobacco smoke. These reactions are quite severe, lasting as long 
as threc days when exposure occurs as a result of a two-hour airplane 


trip where people are permitted to smoke. Idris Newbill has experienced 
iS - 


'in a recent flight, sickness, sinus congestion and pain, stopped-up ears 
| 


‘and nausea and required three days to recover from the exposure. 


Henrietta Walker suffers fatigue, poor coordination, inability to 


; | 
concentrate, lapse of memory and drowsiness from exposure to tobacco 
| 
! 
i 


smoke. Recently she flew cross country on a flight where substantial 
smoking occurred and required @ full veer to recover from the smoke 
‘induced affects of the flight. These women are vitally iaterestedl in 

: | 

‘ the outcome of this petition which raises issues of health hazards ‘created 
by tobacco smoke and hazards which are directly related to them. : 


All four intervenors, like all of us who fly or might fly, are 


. 5 | 
concerned about: unnecessary safety hazards. They are thus disturbed by 
: | 


surrounded and burnable passenger compartment. They are clearly 
‘interested parties in that aspect of the petition. 


« 


The four intervenors are most significantly sere in this 
petition because the continued presence of Asienes smoking on airlines 
unduly and cate te discriminates against them. As a paceae of their 
Aiesste condition they are faced with 2 choice of travelling by 
airplane and suffering serious allergic reactions or foregoing travel- 
ling by airplane and the benefits of air travel which others freely 
enjoy. 


Iris Ingram travels by airplane only in extreme emergencies 


and if smoking is present in the cabin must have oxygen administered - 
oxygen which she carries with her. Doris Limoncelli can travel by 
airplane only in an emergency. Idris Newbill can travel by airplane 


only in an emergency. Henrietta Walker can travel by airplane only in 


an emergency. 


Each of these women is denicd the adventages of air travel except 


in extreme emergencies. Each of them is subjected to substantial 
discomfort and sertous allergic reactions when they do travel by airplane. 
This is stesster discrimination which occurs bs a result of the presence 
“of tobacco smoke in the airplane. It is equally clear that this creates 
unjust discrimination against these women, that these women are subjected 
to undue and unfair disadvantage and that continuation of these condi- 
tions is a violation of Title 49, USC Section 1374. 

There is no just or fair excuse for allowing the smoking of 
tobacco on airplanes. No public interest is served by the continuation 
of this practice. Many public buildings including court rooms , 
libraries, and galleries have, benned smoking. Many public conveyances 
prohibit smoking where it will affect others. President Nixon has 


banned smoking at his press conferences. The Surgeon General of the 


United States has condemned smoking as a health hazard. Intervenors 


. 
. 


> do not seck to prevent people from smoking. But where that smoking 


harms others and prevents others from enjoyment of federal ly resilated 


| 
- 


facilities, such as airplanes, the intervenors believe thot they 


have a right to see that “smoking in such cases is banned. Obviously 


the intervenors are interested parties in this peal sas 


Intervenors are also here on behalf of “nye millions of other. 


Americans who suffer allergy miseries as a result of tobacco smoke. 


Dr. Bernare M. Zussman of the ME NES) of Tennessee Department of 


Medicine noted authority on allergies, observed in a recent speech * 


‘the meeting of the Am2rican PERE SSIES for Chemical Inmunology end 


NEY in Oklahoma City, that as many as eight million Americans 


whol do not smoke suffer EY miseries as a result of tobacco smoke 
| 


nfrom others. Therefore, EnReRvenCns request that their Pee to! 
intervene be accepted at once and that the Federal Aviation Adminis tro- 


tion publish immediately In the Federal Register and oy news release 


notice thet others who suffer allergic miseries from tobacco smoke | 
may file, without further action, affidavits and statements with the 


‘Federal Aviation Administration and thereby become perties to this. 


proceeding. 


Conclusion 


ra 


The original petition. filed by Mr. Nader raised the problems 


created by tobacco smoke on eirplanes for those of us who have average 


‘sensitivities to these noxious fumes. Intervenors here end the eight 


‘million similarly situated Americans are particularily interested in 


the petition and raise in this petition to intervene the special 


circumstances which affect them - circumstances which turn any airplane 


| fYight into a nightmare of allergic misery and which prevent these 


. eight midlion Ame ri cans-.f.rom_enjoy-ing dir. trével.:: They urge the 


Federal Aviation Administration to act by January 7, 1970 to ban all 


smoking of tobacco on commercial air flights. 


Respectfully submitted, 


VA 
ORS 


Anthony Z. Rataaen 
“Berlisf, Roigm4n and Kessler 
I9IO\N Street, N. W. 
Washington, D. C. 20036 


Counsel for Intervenors 
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n under the care of wv: 
~ Goctor? ina molds, crus, 
snoke yan 


h23 to travel in an rolane I asked 
= me where JT “wouls h-v2 som mrotection 
this “+s imveossidl] I had to 
This exnosure ii 
sinus, stonned up 
2 sol]. avd NaVs2ie: It thes _« 
cover from Hh 2xposure. aly ee eS 


sizuatvien I will, never travel in an airol 
rency, so lon™ 43 smokin® is perm 


xtreme emer 


fatec iecerber 12, 


KCTaARY FUSLIC 


' STATS CF Virsiki 


CLTY OF SLEXeN un 


AFFID*¥I? , -— 


The undersigned, Henrietta R. Walker, being duly sworn deposes 


and says: 


My adéress is: 6117 Yoodl-nd Lene, Clinton, Maryland 20735 
My age is 7 : 


I am allergic to many things incli:ding some foods, food 
1 residues on foods, molds, air torne chemiczls, 


cigar and cigaretie smoxe to name a few. These cause some or all 


of the followins reactions: fatigue, hives, irritation of my 


. © 


respirztory system, drowsiness, lack of coordin 


or lepse of memory. 


—_ 


'" ’ Cigarette end cigar smoke cause me to feel fatigue, poor coordination 
j £ gar ° vi GUes F) 


inability to concentrate, lapse of memory, and cause me to fall eslee ° 
> ,% “3 


Each year I travel to Florida by train instead of flytag, beczuse 


ws 


I cannot tolerate the cigarette smoke on planes, 
A year azo I flew to San Francisco, California and back, 
On the trip out the plene was not crowded and the density of smoke 
WaS not es great as on the return tripe I wes so ill when I retumed 
to Maryland that I could Not continue my trip to North Carolina for 
three deys. It took me a week to fully recover, 
which £ can take for cigarette smoke. The only 
t I will not fly unless it is an energency. _/ 
ee oe we 
. “seria Poaté = 0-_ -  > A Copel Wf: 
: 7 xe) Henrietta R. Walker 
ys care Z ee ( , nd 


G5 
PY Dyn. Jate 


, hes a 


om 
& 
ri 
isa) 
H 
_ 
is 
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AVAILABLE 


chet Oo. 


—— — 


additional docunents to be included in 
» asove petition. 


F contains copies of correspondance which tor itr. 


Exhibit © 
2 


iiager have receive: and news articles concerning this petition all 

of which indic be wigospread public concern with tie continued 
presence of 5%: r airlines. These unenimeus expressions of 
support for the chjectives of the petition ere eloquent evidence of 

the public’s cencem th this probles and of where the purlic interest 
ties. As ovr petition clearly ceronstrates there Is no public interest 
to te served in allowing sfo8ing Inasirucn as -the federal coverrment has 
acknesledged that secking I 3 health hazard. T21S pliant not be a 
sufficient reason to van smoking ebsent serie evicence that those sho 
do not smake personally suffer as the result of otuers smoking. Cut, 
where a3 here tnere is a public outcry against pork. tting sroking in 
airplanes, there is no alternative to the federal goverearent gut to 

hon snoking. Any other response would place the government Tr the 
Intoleratts and tndefensizle position of encouraging the perpetuation 
of a recognized nealta hezard et the expense of the general publte 
whicn is forced to suffer discermfort, at the very Tcast, from the smoke 
of others. : 


contains excerpts from an Aircraft fecident Report 
by the € : nautics gcard involving the crash of 2 united inte 
Lines f? 56k. Tae report concludes that fthe Norobahle cause 
as an, uncentrollable iniligst re of undeterminee 
usclase, which resulted in a tcss of control of the 
aircraft Tne report e150 found that the inflight fire 
occurred In thc passencer compartrent (p. 15), that a suistantial 
portion ef the materials In the catin were burned (Ga 9-19), that one 
cf three possiple causes of the fire was ignition of Tighter fluid 
carried ty a passenger (p. 12) and that a passenger that Fell from 
the aircraft vefere inpect had charred clothing 25 2 result of the 


inflight fire watch could best te duplicated Ly Tanti Cing clotatng 


whtea had been seaked in lighter Fluid (p. 11). Tae report was 
unable to state cenclusively that the tenition of a cigarette Lighter 
on the flight caused the fire but the very vassibi lity underscores 


At 


hing © Sithin tne airplane ca: 
Sra areve that ceaths Vere SS 
srettes on otrplancs tn arcer to 
an of a threat, as Bee seen 
o justification wiles the — 


srosene (jet fuel) 
ra viconce that tae 
eness tad ticated ty 
Fa Pee ds 

Ue: Otis or unt ted 

th pessencer 
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C 
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3 ate ats toa ra 
Bal oe tha Gt 


| 
i 


“A eg aT 


aoe ae had hea 2 ae are 
COBOL LES tS » TEShs cree te 2 ting aad | 
‘StOhINE Of -grettes on etrplane La i there 1s no reason | 
forced to accept the s in afr travel. 
is allowed to contir ne Fie has not Insured 
in air travel. 
| 
eateins aortic Zant report prep ared| 
nsportation Late soare Seesice the catlisicn' 
ht and e privet * nc portions of tee transcript 
ae the 3 clan Sable the eccidant 
BES THot tere was no evidence of an inflight fire cefors | — 
the fli: het recorder clearly reveals tat 4 cigarette */65 : 
t.did uceur within a :Taete cf the | Ss 
Tae cectsent ee male rantion ¢ 
nreat len th on the visibility Frew tac b 
ETT ty that it could nave taken cvastve 
“ease had teen stented (p. 17-22). these strdics indicate that if the 
crew looked directly at the private plane they coule hove seen It 35 
seconds befara the collision (assuia: no cleus) and If they ver c 
lookin: straight aueas and their vision was unozstructed zy clouds they 
seen tne private alanc 10.1 to 1s seconds + fore inpect | 
nificantly the report cnserves tot if the cray 
ien ~ for instance, + -worle note ,.20 doternine 
of tre ashtray firs in the cockpit - they would 
sibllity. The cancer ae are quite 
; gin the cockpit represents c possible 
straction as tic Riceean ef an asntray fire, a wayward ash,23s. “Oke | 
goats or inne : ther_sseitna related gossiLilitics. Theré 
avsolutely no reason Te 4 A 8G weit until &2? scopte (as-werc 
KPlhed-nerc} are killed a3 a cirect result of sechins gistrectias the 
cockpit cra to recognize the imminent canyer ceused by the presence 
of such srohing ans the need for an icmediate ban oa seoklny ia otr- 


planes.) hewin the fosue ts wiat possible justification ceuld the | 
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ira ts 


repent - wenceuracs ceohing by alle. ins fL to cxist where 
is 2 secures 
tes iy reference 


sins OF those 
tie allersic. 


rise CHING 


ME Veds wise 


=D mt 


ain reciesal artictes 
hat the sualts of 
(and 


Ssaceon with 


en tm house 
§ deseriding a recent 
ners Gf carson nonosid2. 
aan C2P-Gr ionorise concentration 
: ace réceréed 


eee eben 
Ger criginal 
ts thousand 
safe oy til 
ef cercen | 
persen! q : v ne ef Fe arein conc concentrations 
fi teseces sok peir ti rf th, cn tee airelane cy 
tupatring the effectiveness of ae ae se lite’ todey's fester nalanes 
Instean ees r= absolutely ess ential to daai vit. possinic 
emergencies. F t and crew reflexes should net be Impaired ia eny 
unnecassary man Ind exnesure te tebacce suoke Involves just such 


Prd itd 


. 


thet 
iSit letters fellewin, these in tne 
as be Gade a port of the recerd which 
its cecision on this peticlon. 


§ loot: forcard: to your favorable action of this petition in: 
Acer Future aa ert to thank Be mit for your tice aac interest at 
previous mcetias. 


Siecerely, 


ZO San 


aationy Z. 


EXHIBIT F 
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MATION SCIENCE 


A NONPROFIT CORVORATION FOR RESEARCH IN INFCR 


‘Mr. Ralph Neder 

c/o Mr. =a Zz. Roismen 
1910 N Street, N. W. 
Washingioa, D. (O. 


Dear Mr. Nader: 


cave suffers 
Eee eee smoke, 


- about vo 


cr 
° 


ainistration 
ssetsene 
1 ray home 


[bey 
a 


On docior's orders, 


and in the office, put whe seting my busines 
obligations to travel, 
hh 


to. 2 severe healih hes 


This note is sent alonc vanted you to know that your 


¥ 


éfforts on pehelt of the end emphysema sufic srers 
are appreciated. 


_ Sincerely, 


Welter H. Johnson 


Pa 
’ 


Oe me ray ara) 


53027 NORTH 42up STREET 
“: PHOENIAZARIZOWA asoig 7“ 


Decoder 16, 1559 


{. 


Mr. Ealph Fader 
Att cOorney at Lew 
“Winsted, Com, 


. Dear Me. Hacer:- 
A news story jh the local ART ZUPUBLIC for Decenver Sta reports t3 12% 
you have filed an 18 page pet n before the Fe2eral Avfation Aaninisirator 
requesting the banning oF sz On comuiercie? airliners, f : 
‘oe stgport of your action, I would Lite ve State thet, 3s one of the non~ 
suokers concerned, that Sos in any encloses Dlace causes ne to begone 
411, I anan employee of a lecel Fe oral agency, aml recently sustained & 
Vory severe toxic reaction - Whon another copleyec who. smeles -Temiarly vas 
located Givectly across from nv doat:. t was necessary to scok mes 
effeots remained for about 24 “eeks, Recentis I again 
cmoloyec smoking in the sar resulting in ys 
feeling Of netsca and extensive and racking ghe t is ral S 
before I wos SEES ty retainins oxt of th 
es mych as p Ssidle, %0 cvercoxe these offset 


A large numder of nen smoking frienis : 
posure to smoke in encloced i ; ct "Tats, ang 
considerable irritiation in the Jungs : : : | 

aking a 
Sore ion, There isnt 


Lee 


sxoking is permitted 


t 


a 


0 
Me 


Qos 
ao f 


the toxic reaction to WES 
czxbon monoxide - preavecd, ani the symptoms ef the 
It becoene necessary fer no to contimo SES. 
Cent exposure to snoke in ¢ uy Office, and he o BEPSES 
ople suffer fro: thio, 


$9 
Q 


Q 


ou kay make any use yor wish of this lett PT, ani T vould be hapry te 
Genosition, or assist in any vay, in Your ee tion. 


Yours very truly, 


i. 
Aw troaye - 


Charlies J. Smith: 


December 15, £959 


hr. Joba H. Eheffer, AGministrato 
Fetleral Seranauties “Gmiinistr 
800 Independence avenue, £. We 


washington, D. ©. 


Dear 2x. Shafier: 
WAAs 


Because cf come of the recent publicity & out regulations regarc 


smoking on scheceicd airlines, Lam encrosing 2 copy of & recent Lotter 


tea 


sent to Tt. Yeur comments srouid ated. 


A number of years ano Lwas involved with a green of physicians 
and health experts in tho micwest was positioned for the remove} of éree 
s that ime were cispensed on the tray of each mec} served 
in fiicht. Fertenstcly, this was kiy necepted as a ressoennbdbie thing 
and cll airlines Gisconti to wactice which had teen carrie] on for co 
meny youTa. 


Sincere rezarcs, 
Keith &. ceknert, +f. D. 


Kv S/oje 
Enclosures 


Roisman, Attorney, 1910 N. Northwest 


November 13, 1969 


Director, TWA PBozus Ballet Promotion 
Transworld Airlines 

1735 Leltimore /venue 

Kansao City, Missouri 64108 

Dear Sir: ae 


Before I give you my constructive comment for improvi ng “tye 
service, let me congratulate you on your fine promotion. The rac dio ads are 
clever and effective and I hope yeu are getting good reevults from the 
promotion. 5 3 | 
During ay use of TWs service this week (Plight 

November 7, and Flight 426 on November 9) J heard the 
_ following a ESE CED E RT verbatim so, I must assu 
approved by top management, " : =-* 


The announcement was 29 follows: "I've turned off the no smoking 
Night during our delayed Gcpartuze and you may now light up and coke. ' 


What he should have said is "I've turned off the no omoking light". 
but instead ho gives a commercia}--and 2 very effective onc...you may now 
light up and smake! 

This eo encouragement by the captain asks the passengers to 
,smoke--and they do. The end result i is to Soaisea the air conditioning system 
‘making it very ote for the majority of passengers who den % smoke. I 


resent being forced to breath polluted air! 


Tho Amovicen air transpert industry is sooa to begin a progr 
stop e:nterral rellution by altering their Jct engine exhausts. Why not stop 
Snternal pollution by forbiddi ding your present tohacco "commer reiaip"? 3 
. ° ‘ 
And, while I'm talking about Morbid Icing things, " ducing ay Rigi 
» the stewardess waa sno} sing while on duty. May Iassume that i 


. 


- Director, TWA Fenus Bellet Premetion 
Nevember 13, 1959 
Sage 2 : 


better air travel service for TW. 


Youre for better and healthisr cervice, 


lent and Directer of 
evelopment 


KW S/ojw 


— 


a 
— a 


rts vo pol —o 
vite LEAVE fos cif cReenvicte, SOUTH CAROLINA -29614 
| : 
¢ . ie i 
December 16, 1969 


° : re tee 
My. Ralbh Nader 
53 Hillside Avenue 
Winsted, Connecticut 


« 


My dear Mir. Nader: . ar 


ty congratulations on the position which yor have taken in regard t to 
Sinoking on comercial aiveriyt, 1 ain convinced that the tol baCCO loddy 
vnust $ vrely be the nost efficient ix the COMETS. Why HEW shouia bai 
ee es winose harnipfulness is qesiionabdle and not ban lovacce 20S@ 
harmyulness is proven is past uz idersianding, = 4 | 
T wish the FAL had the guis ip Bae au sinoking on the comnercial ais 
«It would not culy be an Cl MALO Of A Size haze ard but it irould also 
long way in preventing ulcers Jer some of us iho find ourselves so ate i 


UC 
by being confined 10 a simobenorse in the sry inal our health: is endaiz gered 
and our life shoricied. Nobo? 'y 7S as BES Gnd seljish as the tobacco: Cadicé. 
[feel as a paying customer I ain as entitled 1 to puxe air on tse aiverafi as I 
-din to good Food ane safe ivansperiation, 


’ 
+, 


7, t; 


Hurrah Jor you. Keep up the figi 


m. 
(epi 
President 


Soe! 


"Fede ral Aviation A dininistyation 
TRAVEL W LEK. LY 


¢ 


> BERNARD ti. ZUS sits AN, ft .. F. A. C. A TEARS. IN RA. 
BERNARD [, 20S 

INTERNAL MEDIC! WHE - = ALLERGY 

Ice - 
Zo NORTH PAULING STREE STREET 
MELAPHIS, TENTESSEE 38 EE 38105 
i TELEPHONE AC Ae 80% | 272: 372-2000 
eee ae 


——_— 


January a 1910 


Mr. Janes F. Rudolrn 

pPirector, Flight Srendards Service, 
Feceral Avixtion haérsinistravion 
Weshingtons D. Ce. ae 


pear Me. 


"I neve received shis letter fron Mr. Bera Z. Roisman, & copy of which . 
Ten sending yous . aero sete = 

Mr. Roisman S sent me a copy of the vetiti on vequesting enectrent of 2 rue 
edolishing the smoking or ch gars cigarettes, and pipes ¢ on passenge? carrying 
_ fli gnss or ca air craft Ge “ . 


otk cannot agree mo=e wholehear sedly with this peviti = vis sh’ to “stro ay 


recomend tnat is be enacted. 


eral copies of ny reprint on Tobneso SEES Bae how at 
Sees sion. 2% A 


po the pevit ae ae explanatory ana explains in grease actoil, ; en cerely 


_ ermphas sizing ra ave to tob2cco smoke to ¥ 4ch cllereic people 


are espic. jelly 


. Very “sincerely Yours » 
non’ >. BSF yearns 


Bernard NM. Zu Soman, “Me. De 


Ie Anthony Ze BR 


Werimuru, C. LU 
ap = _ , THE.BARLCW BUILDING RNY 
SEN eae Peer misae Sopa S454 WISCONSINAVENUE 3 "s ete” 5 WASHINGTON, D.C. 
© AMO MEDICAL EXPENSE _. WASHINGTON, D. C. 20015 wt St ai Ra Re | AREACODE 3a 
INT AND PROFIT-SHARING — - ; i ” = Sasaas tare 654-6700 
M MISAGITY INCOME sane . Site Sas 2 SPE Shee oe RS ‘ : PEN a 


SEFERREO COMPENSATION ARCA COSC 201 


TWH2-4£020 


3 December 29, 1969 - 
ir. gonn L. ener paministrator 
Federal Aviation Administration 
800 Indevencence Avenue, S. W.. 
Washington, D. C. 


Shaffex: eo ws 


+o voice my strong approval 
on all comercial passenger 


Smoxing creates a health hazard for everyone. In this free; county, 
those who wish to continue to smoke in spite of tre overwheining 
evidence of snoxing's Geleteriou as effect on health, have chat 

right. But they do not have the right, in my view, to inflict the 
effects of their heinous habit on other citizens which is precisely 
what happens when BEES is permittea on commercial. Eli gnats - 


At the very least, you, ‘shoula move immedizately to direct the aixlines 
to xeguixe theix pilots to ene force the no smoxing ban when the 

plane is crowced Bee poe the aix conditioning systems axe not working 
property - 23 ; 

And, you should move to ban a2 smoxing on the ground while waiting 
in line to take-off. pariigs 


Cordially yours, 


C. @. Hellmath, C.b.U. 


Mr. Anthony %. Roisman 


— 28. % 
SUITE GOO 

BIS CONNECTICUT AVENUE 

WASHINGTON, D.C. 20006 


’ 


January 7, 


. 


Federal Aviation Agency 
800 Independence Avenue, S.W, 
Washington, D.C. 20553 


Attention: Mr. James F. Rudolph 


“Director of Flight Services Division 


Gentlemen: 


I understand that an application has-been filed with the 
Federal Aviation Agency seeking to prohibit smoking by passengers 


on flights in the United States. I should like to record my 
strong support of this application to ban smoking on aircraft, 


My work’ as an attorney requires me to travel frequently. 
I would estimate that during 1969, I made at least 20 round-trip 
journeys from Washington, meny of them involving trips of several 
thousand miles, As a non-smoker, J find the presence of smoke in 
the passenger cabin to be extremely offensive and physically 
irritating (in that smoking causes my eyes to tear). It is gen- 
erally necessary for me to work Curing the-course of the plane 
trips that I take, and there is no doubt but that the presence of 
@ smoker next to me on the plane has a marked and adverse impact 
on my ability to work effectively. : . . 


I am not in a position to comment on the safety implications 
of smoking, but it seems obvious that smoking by passengers neces- 
sarily increases the hazards of flying. Equally important is the 
fact that smoking imposes considerable involuntary discomfort on 

the increasing number of people who find smoking to be an unpleasant 
and offensive habit. At the very least, it would seem appropriate 
for smoking to be barred from all parts of the passenger cabin, 

with the possible exception of an area set aside for smokers, which 
area would be sealed off from the balance of the cabin and which 
could be supervised fron a safety standpoint. 


I trust thet the Agency will take into account the strongly- 
held views of those of us who travel frequently and who are sub- 
jected to extreme discomfort, by smoking in the passenger cabin, 


’ Yederal Aviation Agency 
"Page 2 
January 7, 1970 


1 ing moxing on its unde its jurisdic 210n, 
rohibiti s “flight ler its 5 di ti 


Very truly ee 


Ce ee 


“Arthur J. Rot Ker 
vo Sys 
AJR: sl 
bee: © Anthony Z. Roisman, Esq. _ 


ROCKFORD RESEARCH 
rNsTITUTE Pe CORP OU A TEED 
Area 617. Tel. 876-6776 


. 


Mt. Auburn Street Cambridge 38, Massachusetts 


20 Decenber 1969 


. 


Messrs. Panzhat Nader to provide 
commereiel (regulated cox=on earricr ). 
qth the lerger planes, shis situation 


For your information, TL enclose copies of my Levers to Ex. Neder 
lun Presicent of anericen Mrlines (and its 


ana an earlier Jetier to vas 
evasive enswer/)s 


Iwill appreciate 2 copy of you 


fhank you, and zi 
Sincerely yours 


&,. Y a am Appt 


Calvin N. Eeosrss 
Presideny 


ROCKFORD RESEARCH 


ee nasi os Ne ar Os a 


. 


Mt. Auburn Strect “Cambridge 38, Massachusetts Area 617 Tel. $76-6776 


+ . ; . 


20 Decexiber 1969 


Ropres ‘ontative fndyreu Jacobs © 
House of Representa a 
qeeshing ton, Dd. Cc. 


Dear Er. dacobs: : ame 
Congratulations on your moven nent to provide gosgregatod sections 


for smokers in comercial (come. cavricr) airlinss. ” Fer the non-snok¢ 
“able. 


with the large pace this situation has becoxe intoler 


r,s 


For your inform sation, L enclose copies of my letters to ir. Reader’ and 


an earJ.s jer letter to the President of gnerican Airlincs. 
You nay fine that ny letters contain some ideas that will be useftil 
“$n your campaign. Please feel free to use thon. ; 2 | 


I would appreciate a cory of yous Sill on tris matter 


° 
Sincerely yours, 


Thank you, and “g00d duck yay : ie = 7. | 


; - ; < SI 
CAO =e 0, y we 
a | 


Calvin N. Eooers 


. 


A NONPROFIT CORPORATION FOR EISEARCH IN INFORMATION SCIENCE 


AVAILABLE) 
al bound volume 


ROCKFORD RESEARCH 


INSTITUTE INCORPO ERAT ED. psn 
: j A a Bere oe id 


-” 


ee ets comer coe seems ch wesc ns mays ewememewene-a 5S me mm ems ements ems wwasress Tes 


burn Street ange Cambridge 38, Massachusetts Area 617 Tel. 876-6776 


20-Decenbor 1959 


Heder Subject: Segsregated Snoking an Airlines 
iat ol Cre 


Losed copy of ‘ L émericon 

e subs ot of es En t 27 ansuer 
Please fecl fres 209% m the idez 
worki Paerticnleri; : fowins ideas: 


Os 


In en airline, one is gommel es to endure the smoke fron 
others--there is no alternative. Odd for a cemion carrier! 
From ry Sage Pata it appears th: wwilste 
the snolky air (rerhe » : 5 > air in 
each Oe LoCo, mK oe LG UE = to achiev 
& certain amount of air chenze. 
i. Airlines have es = S0Kin: Thus any ordinary 
. matter thet the 
he company tec! 


‘3 


onsicer thet being 
% to move See = 


pr) 
ch 
b fe £ 


ts 


ae 
~ +2 


5 then oe encomagen 
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ae 


Calvin hk. Keoers, 
Fresident 
r of ik hov. to american Airlines, & answer, Ean: 
re John H. Shaffer, FAA. : 


A NONPROTN CORPORATION FOR EFSEARCIEIN INEORALATION SCIFNCE 


Street, Cambridge: 3S,.. Massachusetts --~-+Aréa 617 Tel. $76-6776 


’ 


ee 20 Decexber 1969 


. ~ : - 


Subject: Smoking im Airlines 


ohn Banzhaf 3rd 
J. H. Shaffer 


- Banzhal: : 
ngratuletions on your new canpaign in regard + 

s{ (iY .fimes 13 Dee 1969) I hope end trust : 
jal as your "egual time” canpaign in regard to smokin, 


‘ the proposition t 


1 airlincs. 
leas from the.enclosed le 
ue in this recent : : lph itadsr. 


a 


jimes story did not indicate your present address, 
i hope my letter reaches you! 


fre, 


L 


Sincerely yours, 


Crore FU 


Calvin WN. Mooers 


Metter to XR. Nader 20 Dec 1969, and enclosures. 


s : - : . 
Would you geni mo 2 copy of your “petition” to the FAA? 
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ROCKFORD RESEARCH 
isTITUTE tNCORPFORATED 


. Auburn Street Cambridge 38, Massachusetts ©. ‘Area 617 Tel. 


20. Docoabor 1969 


. dohn H. S haffer 
minist trator 
Serel Avintion Agency 
shington, D. C. 


ar Mr, Shaffer: 


_ 2 am writing in support of sudjec % nattor of the petitions presented 
“you by Messrs. Banzhaf and Nader in regard to the need for segzgrcgated 
ace in airlines for the minor ity % that insist upon smoxing while in Sse 
It is an inposistion on the public For your regwa 

Common cerriers to ees (and indeed. tgretatut somalia 
gra smokers are allowed in airlines to produce noxious -an 
nes—-ani where such funes are cirewlated and recirculated 2ROms 
p aro immobilised in flight, and who have no reasonable rece 


fae 
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“Bhchose’, you will find my letter the President of sneri 
which I, as a freauent Cee ee on and other airlines, 

%~ the situation, and ask ze help. You must azrea + 
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* Mr. Calvin N. Hoocrs 
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Rockford Research Institute Inc. 
140%; Me. Auburn Street 
Canbriesc 38, Massachusetts 


Dear Mr. Mooers: ma ; Z 


Our President is away from his office rignt no, but 
I know he would want me to acknowledge your letter in 
his absence. - = 


Thank you for taking time to tell us of your feelings 
_on the emoking problen. This is a serious situation 
and the airlines have given considerable attention to 
it. We are considering the possibility of installing 
a special section for smokers or non-SmMOKeTS » althovsgn 
we feel the proplen will be considerably Jessene? with 
a much more effective ventilation system than is now 
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Ye certainly Look forward to serving you again soon, 
Yr. Mooers. It is a pleasure having -you on bezrd. 


Sincerely, 
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F. J. Mullins 
Senior Vice president 
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. CIVIL AERONAUTICS BOARD 
AIRCRAFT ACCIDENT 


Fifo No, 1-0033 


APOPTEN: June 2, 1955 


UNITED AT LIKES, INC. 
VICKERS VISCOUNT 75D, 7k05 
NEAR PARROTTSYILLE, TENNESSES 

JULY 9, 1954 


SYOPSIS. 


1815 e.s.t., July 9, 
One passen: 
aircrefs before the crash. Th¢ 


Fligh vas a regularly scheduled operation from Philadelphia, Pennsylven: 
to Huntsville ma, “ith en route stops at Washington, D. C., and Knoxville, 
Tennessece ght operated without eny reported discrepancies or difficult 
ly 1SLO e.s.t., “hen it was observed flying at low altitude tres 
The flight continued in a southvesterly direction and at a point 
nautical miles before the impact site, a passenger was seen fal 
the 2ircraft, and a short time later a cabin window es seen falling. 
dG t 


was then observed going into a nose-hish attitude, the left ving and th 
dow, and the aircraft dived into the ground, exploded, and burned. 


The Board determines that the probable cause of this accident res an wicon- 
sed. 


trollable inflicht fire of undetermined origin, in the fuselage, which resulve 
a loss of control of the aircraft. 


Washington, D. C., Buffalo ana 
The aircraft departed Raleigh-ii 
The captain and senior stevar he Flicht from Buffa 


that the flight was routine ar : % onerated normally; 


i/ All tines horein are eastern standerd time paced on the 2h-hour clech. 
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The distance measuring equipment (DE) es recover- 
the mil cag e@ module locked at 1:7.5 miles. 
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equzonent. jncluding the inverters. Sufficient 
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also run through this compartment. A dcegrse of isolation ofthe hydravlic lines 
from the elecirical compone: attained in the design by physi. ‘cal separation 
and barriers. Fire damag he GEE 21 bay area wes extensive, par +iculerly 
on the left sice. : ty of » components vere destroyed or not recovered. 
Examination of %t axes 21 components did not reve al any evidence of 
a heat generat ing La: ee erciral did show en are producec mark. = 
evidence of a hydravlic lins + vas found. There was no consis tent pattern of 
inflight fire discernible in t! Smoke patterns on the main sper cap 2s 
well as scot ane discoloration pa Sterns on seat track pieces that vere installed 
between FS 335 and 25 Wd, were given detailed attention. Clean fracture and Soe 
marks next to sootea or dis colored areas and discoloration of sezt track pieces on 
the underside, which is exoosed’ in t the electric bay, con ntrasted with clean uzper 


re 


surfaces ehich are in the passenger cabin bet. not, exposed. 


in the passenger-occupied portion of the cabin. T2¢ 

carried as a part of the airplane above the ee se floor is 

hyare anlic TI > 2 reservoir Located in a compartnont between the carry-on losses 

rack and the lex ¥ The Soest was denaced by impact and fire =e Was emt. 
The fire damag ae in end about the reservoir - compartment did not supnert 

hy¢raulic flu S 2. ee factor to the Tire. Another source of flammable 

fluid lmoxa to have been aboard the aircraft was a one-sallon can containing a con 

mercial paint modifier. This can vas recovered in the urcckage area, crushed sith 

no evideice of fire cenage to either the can or its paper i LADDING : 
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_ Fire dz 3 smoke patterns were in three general areas of the 
passenser oe 2 rese were (1) Beneath # windor on the left side from approc- 
mately FS 353 to FS eS; (2) Gn the cabin side of the forzard bulkhead, FS 193, 
jts left side: (3) On the exterior wall of the forvard lavatory, right side ab = 

Phere were other isolated areas of fire or scot damage throughout the cebin incly 
the lozer nalf of the Ho. 9 wintow, on several public address system 5 
.some passenser SeatSe 


Under the No. h window there was. heavy scooting of the shear cleats of 
er which vere tightly compressed against, =e fusclage skin during breakup. 
(unsooted) breaks vere noted in the Sooved ares. s under the window as ve 
areas were flush rivets had deen pulled Aae the structure. 
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1.0) Survival Aspects 


oy: This accident vas non-survivable and no studies were made ox the structure 
~ from that stancnoint. : — 


Tests and Research 


sencer thet fell from the aircraft exited through an emergency 
the left wing. fb ses tho saz him fall said he did not strike 
aay An ecrodynuenic study as vell as 
, the body injury pattern confirmea the witness observations. He died of injurics 
receivee. on impact with the ground. He had recaived burns on the hands, face ard 
*nock before death but had only a few carbon pavticles in his trachea end a carbon 
. monoxide level of five percent! in his plood.2 The upper portions of his clothes 
were impregnated with scot. There was no evidence of ground fire vhere the body 
“wes recovercd. 


~ 


The Armed Forces Institute of Patholosy (AFIP) performed a number of tests 

*of specimens fron both creumenbers end passengers for the Board. Tests for carbon 

» monoxide were not done on the flight crex due to d lack of suitable specimens. 

4, Passenger toxicological. examination results were negatives no e! evated carbon 
monoxide levels were found; no significant anount of alcohol was found; and tests 

¢ for methylbromide yielded negative results. Histological exemination of the seven 

, recovered respiratory tract specimens revealed only 2 sma}l number of carbon parti- 
cles in cach. . 

° - . o . 

be Federal Bureav of Investigation leboratory tests Kere accomplished to verify 
evidence of heat end smoke deposits; analyze various deposits 

* on@ on the free-fell victim's clothing, end evaluate pessible evidence of saboters. 

wXo residues ecre found to indicate that en explosion occurred aboard the airer 
The reports did describe evidence of considerabdle neat or fire damage anc scoving 
to various coSmonents within the cabin, cockpit, and under the cabin floor aft of 

« the cargo pit dnd forvard of the main spare 


bd 


raft Corporetion Laboratory tests 


victints clothing. “Inese examinations consisted of exposure of ultra- 
X-ray, infra-red and emission spectroscopy, microscosic and visual obs 

* Their test results indicated that there vas evidence of cadin fire on 

»forverd bulkhead trim, end the cerrv-on lugzege racx. The siderails o 

, lussese rack had been exposed to temoeratures on the order of 122°F., and 
tic material foroof iinde: had been exposed to tomosratures of 6 

he heat damarce to the free-fall victin! 

by burning and ayenching a fir ef the mat 

@id note the presence of black deposits on the votton of se#t track 


3a 


rm oO : 


uy 


,concluded, horerer, that the deposits had more the cheracteristics of 
SOO%. 
aoe . 


a 2.0/ fny concentration of less than 10 pereant. carbon monoxide is considered 
NCLATIVEe : 
t« 
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Liew, Tevet oe tenes! 

The National Bureau of Standards prepared a number of electron) photo- 

*- microgrepns of carbon specimens taken from the free-fall window and passenger's 
clothins, and from various components of the aircraft found at the iain vreexasce 
site, crimarily from under the cabin floor betteen FS 317 and FS Inh. They con- 
ducted tests to determine the éffects of various temperatures on paint on pieces 
of seat track and underfloor runners taken from the aircraft wreckage. They 2iso 
examined the danitrol fire extingwisher bottle firing strip. Aluminum paint 
samples excosed to heat of less than 00°F. for tyo minutes showed ho visible 
effects. Color changes begen after saneeoe for tyo minutes at hooP. and blistsr- 
ing began in tro minutes at SOR. % 900°F. the paint darkened %0, dari brozm cz 
black. These resulis were used in See with the electron phots he 
to study various components of the aircraft for evidence of fire in flight. 
examination of the Je enitrol bottle firing strin was inconclusive anda no Geterminz 
tions coxld be made regarding the conditions wnder-Which it fractured. 


4S 


“ et ene 


The photon eae of the carbon specimens *: rere forvarded td a specialist 
in an‘ effort to determine the identification of the material that produce she 
soot fowné on the wreckage and the free-foll victim's clothing. The carbon Gere 
taken from both the free-fall items and under floor ureckage at the crash Sate oo 
identified as being the produce of incomplete combustion of saturated alion 
hydrocarbons. Examples of this tepe of fuel are kerosene, gasoline, per 
hydraulic fluid, lighter fluid, and naphtha. Of these exemsles, only kerosene, 
hydraulic fluid, and lighter fluid were Imoim to be aboard the asrqraft. 
lighter Zuid was not Imo to be’ aboard in sui Fficient quantity to Pp pr TORU.CE 
amount of fire experienced. Kerosene in the form of engine fuel and hydraulic 
fluid vere aboard the aircraft in ouantity. | 

Ad@itionel studies of the fire damage vere made by a specialist fron 

Massachusests Institute of Technolosy and tests to determine the cifect of h 

on aluninm surfaces were made under his direction. These tests, mace eee 
laboratory conditions, included the exposure of numerous painted and 2 i 
specimens to open Taxes in one series and'to oven heating in another series. 
In the open, flare tests, verosene, hydrewlic fluid and turbine engine oil were 
-used with both oxidising and reducins atmoseheres to produce soov vdenosi.ts on 
test specimens. In these tests it vas found thet soot was deposited onder or tc 
porticns of specinens in the line of flene impingement. Seratches jin areas of 
light sooting remained clean and bright, “but becan? dark when sn progressively hee 
deposits of scot. The soot build-up in seratches and cuts ey oy functic: 
flame impingement angle. In another vese 3 ivr ou it vers 
dipped in one of the above-rentiones 3 : 
were retained in the oven for five minutes at 

--1000°F. Both oxidising and reducing atmosoneres 

ahvrinun surfaces darizened progres ‘sively to 8C07r this eat ae Uh 
colorinz disanocared and the surfaces vecan no Silver graj Pet shee i760? no 
flui2 ceposits burned, leaving bh asi: Genosivs on ott surfaces. + lower vemne> 
“seratches and edse cuts on specimens remained orisht, in = ‘of the suxrace 
discoloration cavised by the fliids and other deposits on surtace fini shes on the’ 
specimens. From these tests end comporison with tne underfloor wrecxase of i705, 
he concluded that there wag, no positi ve evidence of an undsrfleor fire prier tc 
impact. 


Y AVAILABLE 
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1.16 Additional Information 
- 7 a 
Investigation of insurance purchased by passengers and crewmembers disclosed 
no suspect areas. Nothing unusual. vas noted regarding the passengers or bagsace 


that went aboard the aireraft % anc there vas no knorn hazardous cargo aboard the 


aircraft ve 


. 


2. ANALYSIS AND CONCLUSIONS 


2.1 Analysis 


tion were not considered to 

% and ceg. of the aircraft was within Limits 
takeors and computed to have stayed within Limits until the crash. There was 
evidence that the eather, sabotage by explosion, ahy failure of the powerple: 

or the primary aircraft structure played a part an this accident. The Air 7 
Control he mdling of the aircraft vas routine throughout the flight. There is no 
evidence of improrer aircraft maintenance or that the aircraflt was nov airwortay 
at the time of its departure from Washington. . : 


‘Grey training and ic 
ship to this accident. e weigh 


There was no indicats on of any difficulties aboard the aircraft until after 
it passed Holston Mountain YOR. Having passed the VOR, the crew began a normal 
en rovte descent in VER conditions that vould have brought them into the Knoxville 
area om a reasoneble altitude to mansuver for a landing. Their descent was pro- 


bably-norm2l, i.e., appromimatel;y 1,000 fect per minute “until they canceled. + 


TER tlight plan av ie O22hb ahexe wes nothing in their transmissions to ind 


LY 


they were ha: ving at thas time. The aircraft should have bes 


appro:dina tely 1 an }) miles southvest of Holston fountain 
they canceled % 


At some time during the desc the cirerat % deviated to the south of 116 
out vas proceedi aporoxinatel; ¥ Tiel ee airsey. Wo reason can te assignee 
to this deviation. The first v isi “WC en the air raft was 32 
nantical miles southvest of ee Tounte: He estimated the aircraft to ds 
h, 000 feet (approxinatvely 777 10-6, 02) 2 +Sel.) Spore the terrain and the 
craft appeared to te normal et th : ne aircraft peered to te folls 
a nearby river, in a aeecenoel na vas about "3 miles oe of the eirzay cente 
Three miles farther along the flightnath, at an pproxinately 1810, the ei vere. 
observed ebout 500 feet above tt r: ‘e aircraft. continued to overate 4 
very low altitudes and rell t r > airuey Trem this % 
crash. The average rate of d 2 om initiation to oo ° 
500 feet above the sround vas about 1,200 £+./mine and th 
was 17) Imots fron initiation oF the descent to Peceol 
the flight's airsye ed was reduced from a cruising speed of 237 
value and that the descent vas contimed to an alvituce above 
that normally utilised in trénsport operation. 


ngé 


$& 


2.0 © ¢F i oa 


gk 


It is believed that the crew discovered a fire sometime Curin:; aes 
‘betxeon cancellins their IFR and before being observed in a descent nb 
feet above the ground. co 8 . 


As previously stated there was ie e Ganzge in the electrical day. 


ome 


However, thi.s Tact alona cams be reite ; igniticaute Tuis area in the 


ash = 


‘Viscount, as in the rlajority © £ low wing configured aircraft by 

proximity 4% o and botucen the fuel Lanics. Thus, in 2 brealmp, 

area to cata a substantiel quantity of the spilied fuel and 

heavily damaged by post impa cL fire. This fire camage pattern 

‘in many accidents where post impact fire occurred. The someuha ! 

and discoloration patterns cbs orved on certain isolated eeoes from) th. 

“bay area. dictated further considerations with respect to inflight fire. 

likely source of overtemocrature in this conpartment is a2 gross electric 

to ground. The emergency procedure exe ecnted by the cre does not suprert 2 

electrical system malt wpetion. An electrical source snoxe oer fire emergency is 
combated by turning * nergency power switch on and placing the batter’ master 


suiten ang generators -s off. Equipe sent that was operating at SECS z oncrne 
tion to five miles before impact shows this particuler emergency P 
been executed. Histor2 eal, under-tne-floor i fires that have pers 
strophic stage have burned through + the relatively light fuselage 
been obse=ves by witnesses 1 nen pres sent, and have left @ path of per 
Gebris on the gromd. This cic not happen in this case. Finaily, Iso 
hydraulic fluid in an electric bay fire vould have reduired tuo es 
taneous failures, Tinic leakage and an electrically induces over 
sparking situation : for ignition. Physical evidence fails to sur 
these ocezrrences. Al*hough she object of a greas amount of in 
the origin of the fuselage fire being in the eee pay could 
lished on the basis of ailable evidence 


Berns on the frecefell victim and fire- damaged passenger ca! 


found remotely from the primary impact ‘and ground fire area esta: 

sively that there vas on int] fire in the passencer | cabine 3 

of the vertable esbin C)2 exe2 neowisher and the ats mot to vse the 

extinguisher, togevner “2 th the oven valve of a flight Coes valle 
4tle are suggestive of the first officer having ae 

the fire a few minutes before the crash. penins 

cockpit vindow, and emergency exits vas probath 


F <= 
evacuation efforts. 


$oill valves to "spill" end Giscnarse of C9 
are procedural i 3.vems 40 conbat 2 carso See 
It is recognises nlishmen these 
the conclusion thas en infli 
Any attenoted expla maser 
sidered Likely % that as the = Lon & ne airorett nee 
checklist items Krers surplen ‘ : hat offerec 
bility of being helpful. 


The combust ateri . 
not knomm. sos Ui SUEnO% 09 deter: i i ser hec 
See materi doz ye : | this had, ocoures 
emnnot de ruled owt. MAUS L wer innocently oa z 


ha rare oce 
prusne! ang px biz not rsacily conc vivable cireumstance is vis 


“instance. 


oe 
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In examining the final menenver and crash, it is apparent that the aircraft 
_was not under control of the crew. There are a number of hypotheses that can be 
advanced to explain this loss of control including: distraction of the pi Lots 
failure of the flischt control rods due to fire damages incavacitation of the pilot 
by heat and/or smoke; a shift of loading caused by the passengers moving to the aft 


tion of these. 

There is no probative evidence available to the Board on which to base a 
TTL ati ras % Het: use of the Tir . MaANCUVeres _ 

determination as to cause of the final maneuver 


2.2 Conclusions 


A. Findcings 


1. The flight crew and stezardesses were properly qualified and certificated. 


2. The weight end c.g. of the aircraft were within limits at takeoff fron 
Weshinztoa, and on the basis of known facts, computed to be within limits at the 
the ereshe 7 


Veather was not considered to be a factor in the cause of this accident. 


There was no poxcrplant or airframe failure prier to the accicent. 


There were no lmormm circreir errors. 


—— 


was an inflight fire in the passenzer cabin. 
———————eee ot enna a 


Firefighting and snoxe evacuation procedures were carried out by the crev. 


victim ves emoced to hich heat end heavy soot before hs 


> 


the tail, out re- 


1 the Fo. h window. He @id not stri 


+ te : ng *4 
to inact u @ trees and ground. 


by incomplete combustion of an 
10. The Foard is unable: to : v the source of fuel, the ignition poi 
the fire, or the cause of the 21 maneursr. 


B. Probable Cause 


The Poard determines that the vrobable cause of this accident was an uncontrol- 
lable inflisht fire of undetermined origin, in the fuselase, which resulted in a 
loss of control of the aircraft. 
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3. RECOMENDATICHS 

Copies of recomendations with the correcti-e action tealcen are attached. 
Avtachnent Ho. 1 deals with the: instelled flight recorder and stachment Ho. 2 
the forward cargo compartment fire ex tinguisher. 


BY THE CIVIL AERONAUTICS BOARD: 


CHARLES S. MURPHY 
Chairzan 


ROBERT PT. MURPHY 
Vice Chairman 


G. JOSEPH iNSTTI 
Nenber 


VHITUSY GILLILLAIM 
Member 
JOHN G.. 


Member 


EXHIBIT H 


S.A. 380 - Hearings of Civil Aeronautics Board On Probable Cause of United 
Airlincs Crash, Vickers Viscount 745 near Parrottsville, Tennessee, July 9, 1964: 

' Excerpts from examination of George R. Baker, Investigator in Charge, by Mr. 
McErlean, United Airlines, January, 1965: : soni ei 


P. 28 - No evidence of leakage of jet fuel in flight. 


P., 29 - No hydvaulic fluid leakage. > 


P. 33 - It is common for passenger air vents to have a collection of material 
on them caused by nicotine in the circulated air. 


% 7 


Excerpts of examination of B.G. Aston, flight safety investigator 
Aircraft Corporation by Mr. Montgomery, Vickers, January, 1965. 


P. 726 - From flight safety Foundation bulletin, August, 1964: 
| 
i 
"Cigarette lighter caution. Quite recently, Tlight Safety Foundation was 
advised that one of the overseas airlines requires its cabin attendants 
to caution passengers against use in flight of a certain brand of plastic 
cigarette lighter. This particular type of lighter was a plastic reservoiz 
containing visible lighter fluid. To use the lighter, the owner turns it 
upside down and presses a button, which releases fluid from the reservoir 
to wet the wick. It is then turned upright, and a wheel turned to generate 
the spark to ignite the wick. It appears that if the internal pressure in 
the lighter is greater than the outside, for more fluid is released than 
the user is accustomed to under normal conditions of no pressure differentia— 
tion; the result is a big vall of flame which, on two occasions, caused 
a fire in the cabin of en airliner.” | 
727 - Re: Fire in United Airlines Beeing 720 (reading): | 
, : ee 
"The flight arrived with a report of smoldering fire in the cabin 
and sidewall of seat 20-D and E. Investigation disclesed fire ito have been 
caused by smoldering cigarettes on carpet next to the plastic ¢ebin exhaust 
_ grill. It appeared to have then ignited the exhaust grill and|spread behind 
the sidewall. The carpet nap in an area the size of a man's hand had been 
burnt beside the plastic cabin air exhaust grill. There vas no evidence of 
open flame, but smoldering flame nad been fairly intense in the exhaust gri 
The resin impregnated fiberglass grilie had burnt in two. Heavy ceposits e 
smoke accumulated on the floor rary beneath the seat row 20. | Insulation 
had protected the structure froia over-heat." Exh. 27-A. 


1 
£ 


6 re ve 
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UAL Memorandum to CAB Submitted 3/1/66: 


P. 3 - "The passenger who jumped from the aircraft prior to the crash had 
suffered flesh burns on his face and hands. In addition, the clothing 
worn on the unper part of his body had becone impregnated with) deposits 
of soot." : 


EXHIBIT: I 


Aceptecd: September 5, J 


LANSEAIR INC., CESSNA 310, 3127S 
RIDA COLLISION 


ERIONVELLE, NORTH CAROLINA 
JULY 19, 1967 


NATIONAL TRANSPORTATION SAFETY COARD 
” DEPARTMENT OF TRANSPORTATION 
WASHINGTON D.C. 20591 


For sale by Cleatinghouse for Feccral Scientific and Technics) Saformation, U.S. Pepartment lof 
Commerce, Springheld, Va. 22153. Annual subseviption price $12.00 Dun:estic; $15.09 Foreign: 
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See 


Piedcent Memor w, Decerber 18, 1967. 

of Piedont Aviatior, Ine. to National 
"Renzris MK oteras vy hers rccorded on the cockpit voice 
recordc Wiceie that my heave been sinvoking in the tockpit 
prior to t rcecicent e Exhibit 122A. No on can be 
drawn a shethor su if SON occurred pcrons or SESE 
takeoff. 
FAA or oth 
commercial jet atrerefit. ° “is at 2 safety factor in on 
aireraft of thi é nd there is idence to sugzest that 
stoking cen t : ause to this accident." P. &. 


“Testinony of Ae . nO. Tadlock, Director of Flight © At Lediaont 
a fir Lines, 2 Tearing, on Piedaeat policy alloving { ht ¢€ smoking 
(Hearing Tr iS 

= 
“There is only one reference in the Manual to people smoking in the 
cockpit and this is 'shall not smoke in the cockpit if the cockpit door 
is open and where it would be visible to passensgers,' and in all : 
procedures the crev gees to the no smoking sien, generally. That is, they 
don't smoke when the passencers are not allowed to Sroke. “Sut this is 
not stated in thea Menual; this is just general practice." 


“. 


xcerpts fron Transcript of Cockpit Voice Recorder: 


$559 :10 : ae "...guess that thing's just over there..." 
kes 
Tower Radio 


Transmission: "P. 22 [Piedmont Flight 22] clirb tnrestricted 
= the VOR report passing the VOR." 


Piedinont Radio . 
Transmission: "OK unrestricted to the VOR." 


Captain: "I stilJ. don't see Paul.” 


First Officer: “He'll be right on down there about five miles 
on down the highvay: there's a" , 


1600:01 ptain: "Ah-OK" 
» : 


< 


205 irst Officer: "He usually comes about what we call coming up 
the highway." 


Wn ate Me 


KW 


"Would kinda like to sce that thing." 


“Sonebody got an ashtray on fire." 


Y AVAILABLE 


Captain: 
First Officer 


Captain: 


Flight Engincer: 


Flight Engineer: 


Captain: 


First Officer: 
Captain: 
First Officer: 


Piedmont Redio 
Transmission: 


9 


"I do, I think." . 


"You know it couldn't be me." 


"Ashtray isn't on fire (that's it) it's the 
that's on fire." 


"I'm sorry--I ** up again, didn't ze 


"Just for that I'll burn you damn steck." 


"Twenty-one thousand we got unrestricted." 


| 

| 

"Yes sir" : | 
2 wee : 

| 


cigarette 


"Does he want us about out of six doesn't he?" 
. | 


"I "spect he does, he didn't say thatawey." 


"and twenty-two is" 


"uci" [This was the last human voice recorded.} 


{ 
| 
i 


EXHIBIT J 


, This exhibit incorporates by reference the following medical 
studies concerning the effect of tobacco smoke on people with pre- 
existing medical conditions, copies of which are attached to a petition 
filed with the FAA on behalf of Action cn Smoking and Health and John 
F. Bauzhof Tif dealing with this same subject: 


National Health Survey, June, 1967 


_ Caplin, The Allergic Asthmatic, 1968 . 


Laryngoscope, August, 1968 issue, article by Dr. J. J. Ballinger 


Zussman, Atopic Symptoms Caused by Tobacco Hypersensitivity, 


61 Southern Medical Journal 1175 (1968) 


Speer,” Tobacco and the Nonsmoker, 
16 Archives of Environmental Health 443 (1968) 


F. K. Hausel, Clinical Allergy, (1953) 

Vaugh & Black, Practice of Allergy (1954) 

Sherman & Kessler, Allergy in Pediatric Practice, (1957) 
This exhibit also includes an excerpt from the boox The Pulse 


’ Test by Dr. Arthur Coca, :/K.D. and incorporates by reference Chapter 
eight of the book which chapter is entitled "Tobacco Poisoning''. 


TolNene 
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eight, "Tobacco Poisoning”: 
a « *. : 
hat sneker offenis many 2@ non-snezer. The Ovjection ts weflectéal in 
mh Solting® signs in some vablie plrcete Bus recent scientizic study has revealed 
atch roe serious pea aaa ot Ss fesican weet. Tooaces turns ans todo 2 
2 retin Ti han three fourths of the popaiation.® 


poot variety of allergic symptoas hove ‘ozen proves be caused > 
have menzionsde Ghesro are obhors, one of the mos ing of whieh 
scirure, Which hog followed exposure to too2cco sz ee n fos) BESS 
giv). of LL years ekiG mak reaction cewurred wi th a 
r shroven “he folds of a hanikerchie? into which cise 
fhe second epileptic givl, age 18, bad eS a im 
Legor_nlicrsens®, chieliy exse 
= teeanical servics, ond with to CHOCPUIONS, wees — 
aa she was avoiding ail Fook allergens" she vas henvily 
cigarette faz xc, nach Bese she curiered 2 
pong milsion ani once hetspicel grond nel convulsions. On both 
sod Veryrscon, ou ar helt f hour, 22 fter t ha exposure 
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ea of tobrecd smoxe are capable of woset 
‘in nany ane R serts overcoat or even his “breath ven 
r extel and somewnat prolonged’ cictress £0 his allergic host — 
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from Jo do 0% Hell impresses this : 


it £9 vorth dvearingin mind that ¢ ek ies also 0 0% 


night, that tnoekcd 
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@uring his card game on tho 5:15. Pessic Bax eas . fenoclzea ont after a aay of 
sasppins in tho citye T% wasnt% the worl chs t } <naust Tees of the 
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his ctonach for a loop tho nex$ morning, ¥Yne reas 
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EXHIBIT K 


; 
: This exhibit incorporates by reference the following medical 
studies concerning the effect of tobacco smoke on healthy non-smokers, 
copies of which are attached to a petition filed with the FAA on 
behalf of Action On Smoking and Health and John F. Bauzhof II! dealing 
with this same subject: . : 


Nonsmokers Share Carcinogenic Risk While Breathing 


Air Among Smokers, Nedical Tribune, (December 4, 1967) 


Science Magazine, Editorial (December 1967) 


Deutzche Medizinische Wochenscharft, Volume 92 (November, 


1967) 


Smoking and Realth, Summary of a Report of the Royal 
Collese of Physicians of London on Smoking in Relation 
to Cancer of the Lunq and Other Diseases (London, 1962) 


H. Oettel, Cancer Reséarch and: Fight Against Cancer, 
Ilird Book, 6th Conference of the German Cancer 
Society in Berlin, from March 12th to 14th, 1954. 


H. Oettel, Smoking and Health, Nachrichten aus Chemie 


und Technik 11 (1963), 20 
Journal of Medicine Rheinland-Pfalz 18 (1965) 217 


H. Oettel, Toxic Materials in the Air, Water and Food 
(Short essay in monthly course of instruction for 
doctors (1967) written after a speech of the 
International Congress Lymposium of ‘the doctors in 
Davos and Badgstern on March 6th and 8th, 1967). 


. J | 
: Crs I; N ATIOT AT Way) ¥ RIM 
from the NATIONAL RESHARCH GOUNG. 
: The National Rescarch Council was organized by the National Academy of Sciences in 1916 in order lo provide for 
a broader participalion by American scienlisls and engineers in the work of the Academy. The Acudzmy was charlered 
by Congress in 1863 as a private organizalion with a responsibilily for advising the Federal Government 
in science and technology. Since this responsibilily is now shared with the National Academy of Engineering. 
brganized in 1964 under the original NAS charter, the Research Council serves, in effect, as an operating ayency for both acadenries. 


NSTITUTION AVENUE, N.W., WASHINGTON, D.C, AREA CODE 202 EX 3-2106 


For further information call 
Office of Information, Ext. 518 


DR RELEASE: Monday, December 8, 1269 
failed 12/2/69) 


WASHINGTON—Present levels of carbon monoxide in the air may be affecting 


7 lees 
an's health and his mental performance.. Nevertheless, "facts must be firmly established” 


v : | 
y additional research before safe environmental standards for carbon monoxide can be set, 


: oday by a special committee of the National Research 
‘ 7 : : 

duncil (NRC). ; . 

“ie The report, Chronic Exposure to Low Levels of Carbon Monoxice ca Human 


ording to a report issued t 


ne : 
ealth, Behavior, and Performance*, .was prepared in cooperation with the Environmenta! 


i ‘ 
of Engineering at 
| 


tudies Board of the National Academy of Sciences and National Academy 
1e request of the Coordinating Research Council of New York. 


| 
Mars Automobile engines are the largest single contributor of carbon monoxide (CO} 


K4the atmosphere. In New York City, automobile traffic produces 8.3 million pounds dail:. 


Drestimated 20 million pounds are emitted daily from motor vehicles in Los Angeles. 
< 3 
i . - | 


earch Council, 2101 Con=ti- 


vailable from the Division of Medical Sciences, Nationa] Res 
tution Avenue, N.W., Washington, D.C. 20418. 


' AVAILABLE 


=e 


When inhaled by humans, CO joins with hemeglobin to form a compound callie 


arboxykemoglobin (GOHb). This restricts the capacity of the blood to carry oxygen to 


Me tissues. Normally, there is a small amount of COHb in the blood stream as a result 


» 2 
PE physiological activities, but this amount—oiten referred to as the "background level" — 


Inhaled CO raises the COHb level in proportion to the concentration 


4 per cent 
f.CO in the air. For example, when atmospheric contamination reaches the level of 10 


barts per million of carbon monoxide, COHb in the blood rises 2 percentage points 


Aer 12 hours of continuous exposure. (During 1961-67, levels of 12 parts per 
million were found 50 per cent of the time on Chicago streets.) 
’ People who smoke cigarettes send more CO into their blocdstreams. Smokers 
cho average a pack of cigarettes: a day and inhale the smoke raise their CORb levels by 
additional five percentage points. = 
Recent experiments reviewed by the NRC's Committee on Effects of Atmospheric 
‘contaminants on Human Health indicate that GOHb levels as low as two per cent can 


> 
ause certain impairments in mental functions. Pointing to experiments involving arith- 


a 


etic tests as wellas judgments of time intervals, the Committee noted that CO exposur 


d:- to statistically significant decreases in correct responses: the higher the concentration 
g ‘ 


Co, the greater the number of errors. 
These findings could possibly implicate increased levels of CO in faulty 

Hecisions made by automobile drivers, especially while they are on monotonous turnpixes, 
he Committee felt. In particular, the experiments on time intervals have led the Committee 
© say,"It seems logical that the accurate estimation of intervals of time might be necessary 
kor avoidance of some proportion of potential motor-vehicle accidents; hence, the impair- 
ent of this estimation might be! plausible as a cause of such accidents." 
“¢ Certain population groups with pre-existing medical conditions may be es ne- 
cially susceptible to adverse effects of CO, including persons with severe anemia, chronic 
pulmonary disease, or impairment of circulation to vital organs. Fetuses and newbom 
infants are particularly vulnerable . In addition, recent evidence has suggested a slight 


fmcrease in mortality among hospital patients with OCC onCt ons infarctions when the CO level 


Ss consistently at about 10 parts per million. 


47 


| 
On the other hand, the Committee found no evidence to support the contention 
at community air pollution exposure could produce any type of chronic eff ects specific 
p CO. Chronic carbon monoxide intoxication or poisoning—a condition characterized by . 
wme clinicians as including fatigue, headache, irritability, dizziness, and disturbed 
p—waeas not found, even in groups of people such as garage attendants and Helland 
Hhnel policemen who are chronically exposed to higher-than-normal levels or CO. 


’ “Normal man SEES to be able to tolerate scme increase in co concentration 


marae stated. However, "because there is no level of CO in ambient air that is known 
bbe without effect", the group cautioned, "it is important to minimize Le to CO." 


The Committee also emphasized the need for more research in five major 


ptegories: behavioral, medical, epidemiological, and environmental studies as well as 


ose on physiological mechanisms. Among its many research sneteguens were studies 

’ “the effects of CO on driving, vigilance, signal detection, and decision-making; an 

pyestigation of its long-term and ‘short-term effects on the cardiovascular system;.research 
man's ability to adapt to CO; and a cross-sectional study. £ COHb levels in the popula- 


wn using such personal and environmental characteristics as age, sex, smoking habits, 


Nace of residence, altitude, and season. | 
Arthur B.. DuBois, Professor of Physiology at the University of Pennsylvania, 

lerved as chairman of the Committee. Other members included Rodney R. Beard, Stanford 

Iniversity; Bertram D. Dinman, University of Michigan; Leon Farhi, State University of New 

ferk at Buffalo; Robert E. Forster, University of Pennsylvania; John R. Goldsmith, Devart- 

¢nt of Public Health, State of California; Victor G. Laties, University of Rochester; 

olbert Permutt, Johns Hopkins University; and John H. Schulte, Ohio State University. 

4 The Coordinating Research Council, which sponsored the report, directs research 


in. automotive air pollution problems for the automotive and petroleum industries. 
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‘fonoxtde: ‘it Is hnportant 


has AME ye ain? 
To NMintinize Exposure 


is the amtomobie’s ch 
titv—67.2 million tons in the U 
ntes In one year by PHS c:tculation. d 109 million 
sa year according to studies for Resources for the 
re, Inc. The Io produces the bulk of 
perica’s carbon monoxide. And as moter-vehicle pop- 
tio grows while urban sprawl reduces the self- 
Wenging ability of the cities’ air, PHS planners have 
ey 1 exen the advent of stringent cmissions controls 
Y internal-combustion engines will be insumicient to 
went increases in CO concentrations in the ambient 
of the cities. 
= 


tar 
atten 


Human exposure to CO in ambient air varics with— 
ong other things—hing capecity, duration, uaffic, 
Mo the!way the wind biows. Study of the effects of 
neh, exposure on human health rests on no less cor- 
hex interweavings of variubles. The medical litera- 
reflects inconsistent experimental cond ions and 
sequent imprecision in conclusions about causes 
nd effects. 
in 2 critical examination of the evi- 
_ a commitice of the National Research 
has found 


4 
Nevertheless, 
ce to dat 

rouncil Division of Medical Sciences 

nough to warrant a warning: “Hecause there is no 
we] of CO in ambient air thet is Known to ie without 


“ct, it ip aportut tov se exposure to CO.” 
Phe study, reported ia Effects of Chroni posure 


(continued on page t) 4 
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When ne. 
gathered at 
consin’s i 
S67 for an Li 
sium on Exuiep / Many 
ent regarded the subject as 2 city 
word Lunophication— 
the bi chment of a body 
of waier—t0» o! 
crated by sewer 


J sate st. 


Y 
in food fish. 
Since that symposium, 
by the Natienal Acudemy_ot Sci- 
ences: Nations h Council. 
ic Exitigy Connicsion, the 
nt of the In- 
onal Scicnee 
shas heen tine for 
zs and for the 
mecting’s pt commitice to 
review new data as well as meet 
ts and to refect on the full 
ons of rescaich Wwotk pre: 
tis a mixed 


upesting 


verdict for eulkop 
¢ rezearch rece 
rapencinia of que 
1g more QUEstions, 
her in the sympo- 


siumn’s newly ted report, Entre- 


ye 
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rtion, bur the 
interest. for many 


7. 


PEW Drops Pre-Selection Security Prages 


Of Prospective Scieirce Advisory Pauelisis 


At the urging of moré than a 
ions in- 


anion of a 
Universiiy Teachers Coiteye ree 
search associzte Harlan Reed El 
lis, the Departinen: of Healt, Ed- 
ucation, and Welfare has agreed to 
eliminate pre-pp 
investigations of individuals ¥ 
might serve on scientific and tcch- 
nical advisery pat 
Ina W C., press con- 
ference January 2. aTEW Secretary 
Robat H. Finch said appoint. 
mients to advisory panels and com- 
mittecs “will be wade on the vatis 
ymaperence—that is, 
Aendemy bad called upon 
33 Government carlicr to 
al solely by the critesi2 
Sc competence, integrity 
and jadsmeat” in acciding who 
may scive on Fuderal science ad: 
Visory groups ccaceyned with non- 
military research. In a resluiion 


emeseee eee a nem 


approved by a 625-21 vote in 
palloting following its zi 

g at Dartmouth Coll 
Aeade:ny declared: 

members ef the Nat 

Academy of Sciences aff 

election ef consukants 
members of advisory connns 
or panels by ermmient 
for scientific areas not pert 
to the : 1 defense sty 
guided solely by the critcria of = 
entific competence st 
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here is 70 fere? of COC 
tinued from page 1) 


Yow Jcvels of Cavbon Monoxide on Fumen Health, 
vior, and Performance (ste “New Publications,” p. §), 
conducted by the Commitce on [Effects of Atmos- 

Te Contaminants on Human Health and Welfare, 

Rer ichairmanship of Arthur B. Duols, professor of 

siology at the University of Pennsylvania, for the 
fonmental Studics Board of the National Academy of 

nces amd the National Academy of Lnginecring. It 
owed 2 requesi from the Coor dinating Research Coun- 
 OFZaNization miuintained py the automotive aid oi] 
ustries. This project, backed joindy by the Automobile 
nufacturers Association and the American Petroleum 
Muic, is part of a St9sniion CRC air-pollution re- 
ch package organized in 1958 in cooperation with the 
sonal Air Poliution Coniret Adminisiration. 
or obvious reasons, attention hus focused on the effects 
low levels, such as those most commonly encountered on 
streets and in wafiic tunnels,” Environmeytal Siudies 
yl Chairman Harold Gershinowit7 says in a foreword 
he report. “Assessment of these effects hes required the 
epment of new psychologic and physiologic tests, and 
pyesults are not yet definitive.” 

Vhat is a low level? Weekday CO concentrations aver- 

99 parts CO per million parts of air over Los Angeles 
avays anid up to 70 parts per million for bricf periods. 
concentrations in te Boston Sumner Tunnel go as 
as 126 paris per million. Cigarette-smoners 
ged 17 or over in the United Stares in 1958 < 
HS—draw, per puff, 42,069 parts CO per mien paris 

in cignrette smoke, the Surgeon General's Advisory 
mittee reported in Smoking and Health in 1964. The 

W of 4.2 percent CO in cigarette gases may be compared 

kethe conceniration of 1.0 to 3.5 percent CO in auto 

hAust. . 

0—odorless, colorless—is a discrete pollutant. It plays 

wele in the photochemical sinog reaction except in- 
Techralegical appronches used to Limit CO cmis- 

s from stutos have resuked in higiser emissions of 

ren oxides, leading to increased smeg production. 
asked beth 
Sore “tise the > Eee ey nd paths 
further rescarch, introduces its work in this context: 

‘MD those who were invited to mike put in this tusk 
. recognized the relevince of such a study to the oe 

Wa rah of SEES two dssirable facters, One o! 

san health, and the ether is ccenomic 
Riches ah wo SESE level of CO cowtd con- 
wily cuerorch on the beotdh of same people, {co strin- 

Cit Xi coe ion of CO production couhl imurt Uhe econ: 

he iu! i te smoke amd of 
chee exteatists dogs exons poapiy 10 sure CO. boah 
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of these «are part of our way of life and ply 2 role in ovr 

econoiny. The Committec decided to limit the scope of the 

initial report to CO alone, Although i It was recogni Prades 

2 greater task would remain, in that other contzminans 

bear on the probiem. ©. . The feport asks thai tome 

critical SESE IELS be repented to) co ee S SSS 

ings and tht other experiments bei iu 1. Yoo rash or 

too rapid judgment concerning the ions of the: 

findings would be costly; facts mustlbe firmly esinvlished.” 
The evidence reviewed by the com: Bitlec 1s not norahly 

new. Four years ago, for example, | re rent cf 

Commerre parel under chairmanship af S. Moz 

of the Massachusetts Institute of Tethnol sv Ouserved that 

CO's toxic effects and ‘operation had “been know: 

extensively studied for seme time.” CO combines w 

hemoglobin (Hb). the oxygen-carrving molec 

blood cells, to form carboxylie: ‘nogiobin SCO. 7 

tion of Hb present in tie form of COHD: is OL AVE 

to carry oxygen. “ 

“If a normal person (no2<inoker) were to bread 
completely devoid-of CO,” tne committee Noes , 
ieee about 0.- 4°, COLb in his blood,” 2 background leva} 
resulting from normal metabolism. A pack-a- “URy Ggareste: 
smoker may show CO/b levels of appre 
and the committee points ont that t 
independently of other constituents of cigarette sincke. 
produce soine adverse health effects)” : 

There is no clear, simple ¢ relations henveen exposui 
and cffects, however. The evidence indicates that breath: 
inz CO concenzrations of 10 parts per milion continuons 
ly ‘for more than 12 hours raises COL level to 2 percent 
plus background: a 2-hour continuons exposure to 5é 
parts CO per million parts sir will) do the same. 

Statistically significant mental impsimmenr, in tests of 
tine PoLcepuom was formd at COND levels as low 2s 2° 
percent. “No ‘threshold’ below which one could be x 
there was no effect was found, nor was such a threshoki 
completaly ruled out,” it tec rewe 
mitice’s review turned up at cozrelit 
increases In CO concentra in jthe sir 
moriditwy 3 3) may 
patients, beuveen increased CO expost 
athletic performance, and beiweem hig 
levels and secining susrepudility to 

The committee recoramen!s b 
chemical, epideniciazic, 
verify t hucliigs and to ik 
er precision. Given the facings dius far. in vie Eny 
menial Studies Board's view. “ wit) such 
portun implies: tions... she 
any Jonger than necessary in soit ct ate 


om che sunt 


tence of CO i: 
of CO te co 


£ CO. such resections 
_cficcts ca maa of 
the reaction be- 
fr n CO and BD is rever “reduction of the 
sure to CO wil. in time. 
en transport. 


i Concentrations 
See: ence to bresthe air 
abour 0.4% 


= aS tresulting from the 
; Se CO me- 
mee the beds 
of CO throuzh the lungs. 
in the Wood if the anmsbient 
s some CO. The amount by 
nization is incres: sed cbove the bac 
towel derends en the concentration of CO 
Zon whether a stecdy state he 
erdy siete is not rexched for 12 hr or 
pie, breathing 10 ppm of CO ccen- 
y for more than 12 hr gives a steady Flood COR 
~ about =e shove baci efter 2 hr 
: ahout 2% 
ove bac efor ind and still rising. 


of Breathing Carbon Monoxide on 
Performance : 
Previous fests of the ability to carry out arithmetic: 


12 CO mi 
wt approximately 3¢¢ CORD and sbove. and 
iy even at Jewer CO cercentration levels. 
n of mental performance, using as a 
it ity to judge slight ditierences in suc ccessiy c 
me intervals corresily, shov cd 2 
ment of this particulsr functt 
of TO concentra ion and expos 
to 2% COhb abd 
his Cecrement in ee was pronortioral to the 
ated COL level. No CO “threshoid™ belo 
could be sure SEES was no effect was found, ner was: 
Rrra ruled out. Although the; 


nown, fire dest EAS weuld te t 
bs with he delivery of oxygen to brain tissue, anc 
nv encroachment on the oxy’ 
food may result in some desreme cnt rth m Se 1 eon 
. aS judeed from tesis of percept! 
time intervels. ‘Yhis speculation adout the “mechanism 
equires expcrimental V. ation. 
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mesi os 
of the ox 
would p 
tions: when there is | 
air, as eis in emphysci } 
of 2 fetus 2 bleod ow to the pt 
during pre Ww? ar on there is tissue hyponia of 
i Meed flow, suck as the fn 
ar disease or the myocarciont 
in coroniry ¥: 


6. A Possikle Effcct of Increased Ambiont Tee oa of Car- 
bor. Monoxide in Coronary Vase 
Normal corenary arteries can dilate. onl thi 
the blocd Bow through the heart muscle 
oxygen level of the Hood is lov. Tn persons Ww 
promised coronary vascular bed. it scems reasonable to 
assume that any encroachment Ga bleed oxygen content 
might result in a reduction of oxygen Eclivered to the 
heart muscle. One study in which patients with coronary 
insuticiency voluatarily and cautiously renthed tow steak 
of CO showed the expected temporary encreaci 
the oxygen coitent of the Mood issuing from the ae 
cardiim., Anwiker. epidemiologic. stud = 2 find 
Gee in = Bes a Se he ae Cks 


(for mere Fie 12 

to be above 10 prin. _ But zmorg cp 

dia} infarction who rexched 2 ke spl ee mortality 

was slig ks in which the ambicst 
CO was ealenlated to be above 10 ppm then it was ducing 
weeks in which CO was thought to be below 10 ppm. 
This difference was statistically significant. . . - 


7. Innocuous Result Anticizaied Vhenever Exposure to 
irae Ambient Carbon, Monexide Levels Is Brief 
Exposures to increased CO concentrations for relatively 

short periods, such’ as 1 or 2 hr, are ianecu0us unless or 

until the cum c citect is si ch that the Neod CCH 

level has been raised apprec c required to J 

get halfway to a new plateau ‘of blood COND alter a: 

change = the ambient CO concentration is approximately | 

4-6 hr (less suring exercise). . - - 


8. Possiéle Adver ve Mealth Egjects of Carbon sfonoxide 

Absorbed Wil: eite Smal. 

Smokers who average a pack of cigarettes a day and 
inhale smoke may have Mood COND levels of ap- 
proximately 3¢e. It is apparent from the contents of this 
ea that the CO BESS in See sinoke th coreticully 

ould in itself, indepeadeatly of other constituents of cig- 


arette smoke, produce some 22versc health effect. 2. 
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Beri, RorsMan ann Kessu‘erk 
1910 N STRCCT. NORTHWEST 


WASHINGTON, D. C. 20036 
AND PERLIN : . 1 AREA COTE 202 


IONY Z. ROISRIAN : ams * i d . * PHONE 293-5764 
lnys KESSLER 


March 10, 1970 


Mr. Edward C. Hodson 

Chief, Requlation Staff 

Flight Stariards Service 
Federal Aviation Administration 
800 Independence Avenue, S. W. 
Washington, D. C. 20590 


Re: Docket No. 10012 


Dear Mr. Hodson: 


Needless to say we are quite dismayed at the inordinate delay 
which we are experiencing from the FAA on our petition to ban smoking 
on aixplanes. Although our original petition dated December 8, 1969 
specifically invoked the Administrators emergency authority ané 
set January 8, 1970 as a deadline for action to be taken, there has 
to date been no formal response. . 


We feel that the recoré, which includes in addition to’ our 
submissions, substantial comment from the general public supporting 
the ban, clearly establishes:the presence of an immediate safety 
hazard caused by continued smoking on airplanes. We are shocked 
that the FAA would be so lax-in responding to this crises. In order 
to further facilitate your office in reaching the proper conclusion 
we are submitting additional materials and references for the record. 
These materials: (marked as Exhibit M) -establish further the enormous 
health hazard to all persons who are subjected to tobacco smoke 
in the-air they breath. . 


Pursuant to our earlier agreement this letter and the materi 
here submitted will be made a part of the official records. Let 
me stress again the urgency of-this matter and need for action now. 


poly, - . 
even ViiTn 
(acleloww ( 


“Anthony” Z isman 


[Reprinted from the Journal of Paysiategy, 
1959, Vol. 123, No. 3, p. 5S3.] 
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During the past few yenrs there has been a revivel of the controversy es to 
the relative merits of oxygen and of oxygen-carbon-dioxide mixtures 
(93% 0,+7% CO,, or 95% 0,45% CO.) in resuscitation from cerbon 

. monoxide poisoning (Marriott, 1955; Hill, 1955). This debate has stimulated 
ae renewed interest ia the effects of earbon monoxide on man, and has therefore 
prompted us, ia the present paper, to describe and discuss 2 nutuber of obser- 
vations, made in 1944 and 1945, on the prolonged effscts of exrboa monoxids 
on vision. The date have not hitherto been published in eny detail, though 
they. were presented verbally in preliminary form in 1937 (Halperin, Niven, 
McFarland & Roughton, 1917). The data, now to be reported, were obtained 
in the latter stages of a research project by McFarland, Roughton, Helperin 
& Niven (1944), the earlier results of which were published in full ct the time. 
In this paper McFarland, Roughton, Halperin & Niven compared the 
effects on visual discrimination of the anoxia produced (i) by ila degrees of 
carbon monoxide poisoning (i.e. carbon monoxide enoxia) and (ii) by hypoxic 
anoxia caused by breathing gas mixtures containing subnormel partial pres- 
sures of oxygen. The appetatus used in their tests wes the visual discsimi- 
nometer of Crozier & Holway (1959), which proved espscislly suited for 
studying quentitatively the cfiects of enoxia on normal men (McFerlend, 
Halperin & Niven, 1944). The seme procedure wesatso used forthe observations 

~ secorded in the present paper and is briedy described later, With this rethod 
McFarland, Halperin & Niven found thet the ‘immediate’ effect of a given 
aniount of carbon monoxide in the blood was ebout the same as that produced 
by an equivalent amount of oxygen unsaturation in the arterial blood, the 
effect of the carbon monoxide anoxia being roughly twice es great es In many 

- other physiological tests. They did not, however, examine closely the time 
course of the effects of carbon monoxiée anosia on visual discrirsinatioa, But 
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ta study of their data from this point of view suggests sore significant 
differences from the effect of hypoxic anoxia. Jn the present paper it is shown 
. that the difference between the two types of anoxis becomes very. manifest 
when the time courss of recorery from each of them is compared. The efect of 
carbon monoxide is found, indeed, to persist for 2 remarkebly long time, even 
when compared with its slow rate of dizappearance from the blood, whereas 
the recovery from tke visual effects of hypoxic anoxia takes place within 
a few minutes when 100% oxygen is breathed. Prolonged effects of carbon 
monoxide have often been observed clinically and specific histological lesicnsin 
the central nervous system have elso been seen in post-mortem examinations 
after deaths from carbon monoxide poisoning. The experiments to be described 
in the present paper, on the efiects of breathing oxygen et various pressures 
during the recovery period, not only support this concept qualitatively, but 
also give some direct quantitative indication that carben monoxide, in 2ddi- 


a: 


tion to its interference with the unloading of oxygen from the blood to the 
visual end central nervous systems, mzy also inhibit competitively some 
enzyme or other essential element in one or both of these systems. 


METHODS 


: The Crozio-Holicay Ciscrimizomener z's 
The procedure in the vz= of this instrun:ent was bricfy 23 follows. The scbject sat in 8 darkened 
room and looked with ons eye into a niicroorope ocular. He saw afarge cireutar fietd, uniformly 
Muminated at an intensity corresponding to abort 9-002 fic., Le. that of mo ¢ moonlight. 
The ceatre of the neld contained a small point of red Light to serve asa fixation point. Just below 
the Istter a I x 1° object wes presented in flashes of 0-1 sec, and the least intensity distinguisheble 
against the dim backzzound waa determined as the mein of ten measurements in each test. 
The maximum diameter of the ligkt beam at the eye ring of the ocular wes smaller than the 
natural pupil and thus served as an ertificin! pupil. The stiiutus fell on the force and onty cone 
vision was involved. With well trained subjects the regults obtained were remarkably repzatabie 
over a 4-br pesiod, and alzhough they varied from daz to day (presumrbly with the general 
condition of the sx } the comparative eTacts of & nt fictors such 2s carbon monoxide 
anoxia and hypoxic esoxia were pretty constant. The subjects used for niaay of the test 
previous p=per of MeFarland, Halperin & Niven (1944) and for sll the additional tests & 
in the present p=per, were four young men in the 16-25 yest age group, with no physi al or ocular 
abnormatitics. They were tcorvzg) ained in the tezts, experiencs having shows that numerous 
experiments o2 a few well trained subjects gave moze seliable results than few experinents on 
numerous, inedeguxtely trained subjects. Owing to last: of time, caly one of the four subjects 
—-was used intensively for gozne of theszecial points investigated below, but it had elresc¢y been 
found that his responses were generally very close to the average of the responzes of the other 
three subjects. 
Administration of gos néztures ord withdrawal of Bond sumpiex 
Tho usual dusztion of en expctizacat was from 3 to <br. throughout which the subject were 
aclosely fitting oro-nesz] mask, to which various gas mixtures were edmi E smina- 
tiona were mace et 19-sain intervals throughout the experi 
normal cir wes repleced by uitrogen-oxysen mixtures, with oxyzca percentages ranging from 
36 to 995 etinesphere, thus producing sirsulated altitudes ranging from 7090 to 20000 &. (213s— 
6096 m). Mersured amounts of pure carton monoxide (reaging fromm 10) to 350 ¢.c.) were 
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: . i 
administered slowly into the intzxc tube of the mask, resulting in the absor;tion of about one half | 
of the carbon monoxid: eaministe:rd. During recovery oct the enoxia, the ewdject breathed | 
air, oxygen or *cerbogen’, consisting of 93% 0; 4-79 CO,. No ectual visual determinations wero | 
mede on the subiccts whilet they were breathing © earbozen, since the respirstory movements | 
induced by the Ixtter interfered with sate at fection instead, the viewal determinztions wero | 
mede with the subjccts breathing 1095 oxygen just after the carbogen. The subjects were not | 

told what ges mixtures they were bree. thin g hor of the time when the changes were made: only | 
in the caee of cartuzen were they aware of the change since it was impozsible to conceal froza them | 
tho effects on their own respiration. Control CSREES in which innocuous odours were intro- | 
. Gueed into the intake tube of the respiratory mask, showed no significant effect on the visual | 
Giscriminction. “ 
Theamovat of exzLon monoxigein the lod was determined af the beginning of the expeziment, | 
at 10-15 min after each carbon monoxide administration end at 29-30 min intervals during | 

“recovery” therefrom. Tae blood carbon monoxide was d:terzmined by the method of Scholander | 

& Roughton (123), using 120 tani? finger-prick s2mples (accuracy =0-] vol. 94 CO or +0-595 | 

COHD). 


RESULTS | 
Experiments breathing air, 100% oxyyen or carbogen 
P ig Jo OLHG 
Three typical experiments now to be dezcribed sepply strong evidence of the 


prolonged and persistent effects of carbon monoxide. Figure 1 shows the. 
results obtained in an experiment in which carbon monoxide was administered: 
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Fig. 1. The eect of SE of COHD percentage is. ths blood on a the visual threshold, | 
and of oxygen and carbogen in counteracting this eSect. i* 
whilst the subject breathed ordinary air. Time is plotted horizontally and 
logarithn: of threshold in mi!iphotons (1 millipboton = 10-3 troland unit) is 
plotted vertically. A rise of threshold signifies an impeirment of Soa 
sensitivity and vice Versa. After several determinations in room air, the! 
subject was ‘calibrated’ by being given 2 iaixturg containing oxygen at low, 
pressure to breathe. His visual response to the hypoxic anoxia induced thereby: 
took 10-15 min to reach completion, the half-time being about 3 min. The’ 
recovery, on breathing 10095 oxygen, showed a similar thae course. Four! 
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successive 1l5c.c. dozes of curbon monexide were then given at 30-10 min 
intervals (over periods inticated by the horizental arrows), each dose leading 
to a rise in the visual threshold. The figures at the vertical arrows indicate the 

. values of the COHb percentage at the corresponding moments. The times, 
both -for half responze and full response, appear to be at least half 2s long 
again 2s in the initial hypoxic enoxi2 test. ; . 

It is seen that the administration of 100% oxygen over the period 170- 
194 nzin (frora the start of the experiment) leads to 2 relatively rapid elimi- 
nation of carbon monoxide, with a considerable drop in the visual threskold. 
The actual time of half climination of carbon monoxide frum tke blood, when 
breathing oxygen; was in this, and in similar experiments, from 45 to 55 min, 
in reasonable egrecment with the observations of Roughton & Root (1$45). 


Reom air 


52% COH 
——" 
169-210-240 
pa Die ve ene = .Time (min). - -- 
Fig. 2. Recovery of visuzl threshoids from the efects of cxrbon mokoxide curing edrainistration 
of 1009, oxygen, Reverting to room eir demonstrates the relative sdventage of brezthing 
oxygen. iz 
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Switching the subject to carbogen increased the rate of carbon monoxide 
elimination (regarded as an exponential process) to about 23 times the rate 
when breathing oxygen; the visuai threshold showed a further marked decrease. 
On substituting air, however, an impairment of visual sensitivity reappeared, 
the actual value of the threshold, even though the blood carbon monoxide 
‘content was only S-0°95 COHD, being nearly as high as efter the third edminis- 
tration of carbon monoxide, at the end of which the COHb percentage was 
15-8. It thus appears that it)is nct only the absolute amount of carbon won- 
oxide in the blood at 2 given moment but also tke previous course of the hlood 
carbon monoxide content that determines. the effect on visual discrimination. 
-- - ,--— Another experiment of the same type is shown in Fig. 2, wherein ebout the 
same total 2moznt of carbon monoxide wes edministered as ia Fig. 1_bntin 


ENO SUCCEVT Cos instead of in four. The total increase in blood carbon 
monoxide content ut 1995 COHD, wes the s2meas in the case of Fig. 1. 
Daring subsequent edininistration of 10025 oxygen for &5imin, the COHb 
percentage fell from 20:5 to 7-6 at which latter point, ever when breathing 


« 
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100% oxygen, the visual threshold wes higher then it had been et 12-4% 
COUb, when breathing air just after the administration of the first dose of | 
carbon monoxide. On returning to air after the S5-min period of oxygen | 
breathing, the visunl threshold rose nearly to its previous maximum height, | 
even thoug!: the COHb percentage wes now only 6-7 instead of 20-5, the | 
figure reached just after the second dose ef carbon monoxide. | 
Figure 3 provides yet 2 further illustration of the prolonged effects associated | 
vith carbon monoxide. After 39min of breathing normal air the subject 
inhaled a single dose of 300 c.c. of carbon monoxide, leading to ® rise from 
1-1 to 15-0% COHb in the blood. The subject continued to breathe room ait! 


ns) 


login threshold (milliphoto 


120 
Time (cain, 


Fig. 3. Prolonged effects of carton monoxide on visua! thresields, sbowing lack of inaproverent 
. despite gradzal less of CO fro: tie blood. SH 


for 2 hr, but in spite of a drop-in blood carbon monoxide from 15-0 to 10-S9 
COHb no recovery of the visual sensitivity oceurred.-This failure to recover 
could hardly have been due to fatigue, since in experiments of comparable 
duration with low oxygen pressures in the inspired mixture, the visual effects 
weze promptly.and corapletcly reversed when normal oxygen pressures were 
restored (cf. Fig. 1 in McFarland, Jalpsrin & Niven, 1944). 
‘A more likely explanation of the results depicted in Figs. 1-3 is suggested 
by the finding of Roughton & Root (1945), that during the first hou: after 
carbon monoxide administration only 69-70% of the carbor menoxide dis- 
appearing from the blood appears in the expired air, the remaining 30-10% 
apparently diffusing into the tissyes and combining chemically therein. Four 
_ hours continued breathing of oxyyen after the carbon monoxide administration 
led, however, toa practically complete recovery of the *tissuc-bound” carbon 
monoxide in the expired air. Presumably the carbon monoxide had combined 
in the tissues with some compound, from which it is reversibly Cisplaceable 
by oxygen. Results ‘such 2s those plotted in Figs. 1-3 could, as mentioned 
above, be similarly explained by postulating the existence, in the central 
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pervous system end/or the peripheral vicual system, of come enzyme or > other 
visua lly important cozstituent, which combines cozapetitively with carbon 
monoxide and oxygen. The hysteresis in recovery from the effect of carbon 
monoxide, 23 is hee £0 clesly in the experiment of Fig. 3, would be cue 
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Fig. 4. Reversit!s changes in the efect of carbon mozoxize on thresholds, during sézninistretion 
of oxygea end ron air. 
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Fig. 5. Exposure to carton monoxize during oxygen inkalation. A lerge part of the expected 

Gcterioration of visuel eensitivity is pr zevented, but becomes manifest on re-expostre to 
ordinary sir. 


to the tightne:s with which the carbon mace ¢ is bound to the tissue 

constituent, resulting in such low gradients of dis solved CO in the tissue that 

~~ the removal of carton monoxide by difusion awey into the blcod would only 
_bewery slow. __ 0. 

Farther evidence for this view was provided by the following two experi- 
ments. In the experi ircent plotted in Fig. 4, which was egain similar to those 
of Figs. 1 and 2, only half 2s much carbon monoxige was administered as in 
the former cases and th x¢ Corresponding levels of carbon monoxide in the dlood 

_ were only of the order of half as high. T-ven over “the range of 3-5% COND, 
in which it is hard to imegine that there could have beea any siznificant 
hindrance to the unloading of oxygen from the blocd even whea breathing air, 
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there is still definite evidence of reversible changes in visual diecrimination in 
switching from oxyyen to air and vice-versa. 

Figure 5 shows that a half to two-thirds of the inimediate effect of carbon 
monoxide is countered if the carbon monoxide is administered whilst the 
subject is breathing oxygen instead of air. Switching to air from oxygen 
causes a rapid ris2 in threshold, even with only 6% COM> in the blood. This is 
again juct what would be expected on the hypothesis of a competitive reaction 
within the central nervous system and/or the peripheral visual system. 

As to the nature of the tissue constituent concerned in this hypothetical 
combination of carbon inonoxide, it would seem that its competitive affinity 
for carbon monoxide relative to that for oxygen must be of the same order as 
is that of the haemoglobin of the blood, otherwise appreciable transference 
of carbon monoxide irom the blood to the tissue would not occur. Cytochrome | 
oxidase could hardly fill the bill, for even in the absence of oxygen the pressure 
.of CO required for half saturation of this pigment is probably about 20 times 
greater than the pressure of CO required for holf saturation of haemoglobin 
(Weld & Allen, 1957). In the presence of oxygen the competitive affinity of | 
cytochrome oxidase for carbon monoxide appears, under physiological | 
conditions, to be only of the order of one thousandth of the competitive | 
affinity of hacmozgtobin. A substance with the properties of myoglobin seems 
“more promising, though even in this case the competitive affinity for CO 
“versus O, is only of the order of one-tenth that of blocd haemoglobin. At all 
‘events, however, the results described in this papes appear to point definitely | 
to the presence, somewhere inthe visual and/or nervous systems, of som2_ 


itaamwatues * 


hitherto unrecognized substance with hacmatin-like properties and of marked | 
physiological importance in vision. Such a substance migh:t well be looked for | 
directly by some adaptation of the methods which have beea so successful in | 
demonstrating the presence of other physiologically important kaematin | 


compounds in cells... 2 _- 


Sewn re Experiments with sub-atmospheric oxygen pressures 

At the time (1914-1945) at which the experiments described in this paper, 

were carried out there was considerable interest, from the practical viewpoint, 

ofaviation mediciric; in the c mbined effects of carbon monoxide and hypenic' 
anoxia-on vision and other physiological processes. Experiments similar tol 

thet dericted-in Fig.-1 were therefore carried out on each of four subjects, but: 
_._ instead of breathing air during the administration of the four successive doses: 
of-catbon monoxide the subjects breathe] nitrogen-oxygen mixtures, with 
— partial pressures of the latter equivalent to altitudes of about 1000, 10090, 
13000 end 16000 ft TWO experiments were also attempted at a simulated 
altitude of about 21009 ft. (C101 m) but the strain on the subjects proved too 
great for satisfactory results to be obtained. The data, a5. 2 whole, do not add 
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Fig. 6. The combined eects of carbon monoaid> and various low-onygen mixtures on visual 
thresholds ond their reversal by oxygen end corbogea. 


 GARBON XIONOXIDE ON VISUAL THRESHOLDS 


much further evidence as to 2 competitive reaction’ of carbon monoxide and 
oxygen within the usual system but seom of sufficient intrinsic interest to 
warrant being pieced on record. 


Figure 6 shows the results obfaincd on ‘one of the four subjects at the | 


various altitudes. It was from such data that McFarland, Roughton, Halperin | 


& 


Nixon (1945), 2s already mentioned, concluded that the immediate effect 


of a given COHDb percentage was about the same 2s an equivelent deficit, 
below normal, in the O,Hb percentage of the arterial blood. The countering | 
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Fig. 7. Calculation of the beneficial effcet of oxygen 0 carLogen in terns of 9¢COHD counteracted | 


effect of 100° O,, carbogen and then of air during the recove following the! 
40 “2 < > ° i 


(see text). O, Thresholds obtained after successive 20 min poricds in which doses of sbaut | 
100 c.c. of CO were given, i.e. introduced into mask (producing rite of about COHb in| 
each ease); (), threshold and % CORD after 20 min of 109% Q, after CO ad:sinis 

VY, threshold and 95 COHD after 20 min of carkogen (7% COQ, +939 0,) folowing on the! 
100% 0,. Actual visunl determinations were made with subject breathing 100% O; just! 
after the carbogea, since respiratory movermcats induced by the latterinterfered with foveal! 
fixation, : oe 
: ¢ 


administration of carbon monoxide was calculated in the following manner, 
an experiment at a simulated altitude of 7009 ft. Leing taken as an illustrative! 


example. 


Figure 7 shows (©) the rise in the threshold (after each dose of carbon 


monoxide) plotted ageinst the increase in COND percentage above the basic 
COMb percentage when the experiment began. The square, OD, and the triangle, 
VY, represent the respective results obtained after the successive inkalations 
of 100% O, and of carbogen for about 20 mia. It.is seen that both the square 
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end the triangle are to the right of the curve of Fig. 7 by 2 horizontal distance 
equivalent to about 10% COUb. The countering effect both of 109% O2 end 
of carbogen in this experiment is therefore designated as + 10% CONb. The 
final result after breathing sir has not been plotted, es it would have confuséd 
the figure, but the countering fect caleulated in the same way was +4-0% 
COUb. : 

Table 1 gives the averaged countering effects for the four subjects at the 
various altitudes. The findings therein summarized may be expressed in words 
as follows. : c 

(1) After administration of carbon, monoxide at sea level, 10094 O, had no 
effect except that expected froin the elimination of carbon monoxide from 
the blocd, produced as the result of 20 min breathing of 100% O,. After 
administration of carbon monoxide at higher altitudes, however, 100% O, 
appeared to preduce some additional benefit, the countering effect being the 

- equivelent oa the average of 45-69% CONb. The cause of this ciffcrence 
between sca level and higher altitudes, if genuine, is not clear. 


Tasne). Averaged countering efects (expressed 23 =: 4 COL) of 10095 oxyzen, ensbogen enc 
air after carbon monoxide acm ztion at various cimulsted cititudes 


: _yyefe) 7090«=s«0Ds AHO 
Altitudo Se level {in 213% 30S 3963 5029 
100% O; t) +65 +7TS $35 +47 
Cerbogen +30 +76 +41 47-2 +62 
= TE 50 -05 “a8 +05 14 


(2) At sea level carbogen appeared to have 2 sornewhat more beneficial 
effect then oxygen, the difference corresponding to about +294 COND. The” 
latter is additional to the advantage derived from the nioze rapid etiminatioa 
of carbon monoxide from the blood, when breathing carhegen, 2s compared 
with the rate of elimination when breathing 1009 02. 

(3) On returning to cir at the end of the experiment, 2 residual handicap 
corresponding to 5°4 COHb was observed after carton menoxide admiaistre- 
tion at sea level, whereas at simulated higher altitudes no significant residual 
effect of the carbon monoxide was seen. The cause of the discrepancy between 
sea level and higher altitudes is again not clear. : 

(4) At all altitudes, including sea level, the performance when breathing air 
was the equivelent of about 5% COND less good than when breathing 100% O., 
thus supporting the concept of a competitive reactor within the visual system. 


: SUMMARY 

J. Visual sensitivity to'differences in light intensity wes employed as 2 
sensitive index of (1) the effects of carbon monoxide, and of (ii) the persistence 
of these effects during climination of this ge3 while ordinary air, oxygen end 
catbogen mixtures were breathed. 
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2. Recovery from detrimental effects of carbon monoxide on this visual 
function lags behind the elimination of carbon monoxide from the blood, the | | 
| 

| 

| 


- effect apparently being determined by the duration of the presence of carbon 


monoxide in the blood 2s well as its concentration. 
8. Adiinistration of 109% oxygen results in an immediate ao 


which disappears when ordinary air is again breathed. This suggests the 


possible existence in the c.N.s. and/or perip pheral visual system of some enzyme 
or other visually important constituent which combines Sone ely with 
carbon monoxide end oxygen. . . 

4. Carbogen not only causes more rapid climination of carbon monoxide 
from the Roe but seems to have 2 somewhat more beneficial countering 
effect egainst carbon monoxide than does oxygen. 
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Divisio: of Fe. 


TT HAS BEEN generally reported, 


a 

that in resting stdiects 

acute anoxia due to carbon monox- 
ide poisoning producis tess effect en 
espiration, circutation, mental fure- 
tioning and fine muscular moveinents 
than docs acute enonia produced by 
breathing oxygen at 
at high altitudes. The 
signs of enoxia do net 
in CO poisoning unt 
hemoglotin (CORD) 
Lleod reeches cee 
whereas 1 us 
noticeaule wher 
(O.31b} sat 
fatten wre 3-8 
with its normal valur of 95-7 ieee cent 
at sea level? Thus in the ier case 
a lowering of Z5 pet cent i i oxrgen 
content of the arterial bisod produces 
only about as much effect! as 2 lawer- 
ing of 10 per cent produces in the inter 
case. int 


normal 


ow 


oxyheniog"s 
the Sood F has 
as compared 


Although it mig 
cluded that CO anoxia 

as toxic as hypoxic anor 
adinittad that no reliable 


present ; 
Acra } Asseg is, Mis- 


nitrogen 
ments, 


Ph.D. : 
stration, . 


and J. Ti 
’ 


coniparizons on the same subjects un- 
der controlicd conditions have ever, to 
our knowledge, bee: Boece Nor 
have any czia been g zs to the 
combined efiects of fastor monoxide 
and hypoxic anoxia. 

The latter question is of practical 
importance in a 2, since flying 
personnel may, through Inhalation ol 
the exhaust fumes of cngines or guns 
or through excessive smoking, pick up 
appreciable amounts of Se in their 
Mood. A pilot flying at an i 
tixde of, say. 10,000 Hecate 
adie COHN i in his blood 


pected to perform only 


act 


no COPb 
COD 
garded 
altitude’’-o 
trasted with 
10,605 feet. In ee 
“physiologic: 
the actual a 
concentration 


altitude of 
= 82 the 


is increased the p 
de showkd became stead! " 
aciuar = ttede. Ou 


the 
how the ph 
to the two E 
altitude and COE b concentration. 
Sone, prelininary and con- 
siderations proved to ws that it would 
bé practically he opeless to get 2 con- 
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vincing answer to these questions by 


: theoretical methods of attack; eg., by 
! trying to calculate the amount of oxy- 
| en unloaded from the blood to active 


tissues when hypoxic or CO anoxia 
alone occurs and when hypoxic and 
CO anoxias are simultancously present. 
Instead it seemed necessary to 2p- 
proach the matter in an empirical way 
by means of a series of tests of the 
efficiency of the subjects in their vari- 
ous conditions of anoxia. Ideally such 
tests should be varied enough to simu- 

te a wide range of the pilot’s psycho- 
physiological activities; in practice, 
most laboratory tests have given results 
which are quantitatively ‘inconclusive 
when tested in pure hypoxic or pure 
CO anoxia, and the only promising 
types of test known to us are some 
relating to visual efficiency. Although 
this is only one of the activities of the 
pilot, it is certainly an important one. 
Morcover, the retina is essentially 2 
part of the central nervous system and 
visual changes may therefore reftect 
similar alterations in other functions 
of the central nezvous system. Fur- 
thermore the test of differential ight 
sensitivity used in. this “paper has the 
following important advantuges: (2) a 
high degree of sensitivity to anoxia; 
(b) the physical measurements in- 
volved Iend themselves to high preci- 
sion; (c) the results are independent 
of the degree of conscious or uncon- 
scious effort exerted by the subject; 
(a) there is lack of awareness on the 
part of the subject of his performance; 
and (c) the function possesses stability 
and constancy both under control and 
under test conditions. 


x2 
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EXPERIMENTAL METHODS 


The apparatits we have employed is 
the visual discriminomzter desigaed by 
Crozier and Helway.? In the use of 
this instrument, the subject sits in a 
darkened room and looks into a micro- 
scope ocular with one cye. He sees a 
dim uniformly illuminated circular 
field, subtending a visual angle of 40 
degrees. A small red point of light 


near the center of the field serves as | 


a fixation point. Just below this point 


a xl degree square test object is 
grce, sq J 


presented in flashes of 0.1 sccond, | 
and measurements are made of the” 
least intensity which could be distin- | 
guished against the illuminated back- | 
ground. The stimulus falls oa the | 


fovea and therefore only cone vision 


is involved. A dim field is used be- | 
cause the test is most sensitive to | 
anoxia at low illuminations. A more | 
detailed description of the app2ratus | 
and procedure is published elsewhere." 
In the experiments reported here the | 
subject wore a closely fitting oro-nazal | 
mask to which gas mixtures containing | 
difierent oxygen" percentages (simulat- | 
ing various altitudes) were admitted; 


the expired gases passed into the rooin 


through a flutter valve. Measured 


amounts .(100 to 150 cc.) of pure 
carbon monoxide, 


into the intake tube of the mask, 
sulting in the 
per ceat of the CO administered. The 


level of COH> in finger-prick blood | 


at the beginning of the experiment and 


prepered from | 
formic and sulfuric acids, were ad- 

ministered by slowly introducing them 
Te- | 
zbsorption of about 507 


10-15 miaztes efter cach CO adminis- | 
tration was determined by the micro- | 


gasometric nxcthod of Scholander ond | 
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Roughton™, using 120 cu. mia. sam- 
ples (accuracy -& 0.1 vols. $¢ CO or 
zt 0.596 COHD). The oxygen satura- 
tions of the arterial blood were csti- 
mated fron the cortents of venous 
samples drawn fro:n the dorsum of the 
hand 2fter iramersion in kot water at 
45°C to 47°C for 10 minutes as de- 
scribed by Goldschmidt and Light® 
Such samples, 25 they showed, closely 
approximate arterial blood! in their O, 
content. - ; 

The subjects were young men aged 
16 to 25, with no physical or ocular 
abnormalities. They were! thoroughly 
trained in maling the observations in- 
volved in the test. Experience has 
demonstrated that’ repeated experi- 
ments on a few well-trained subjects 
give more consistent and reliable re- 
sults than a few experiments on a 
larger number of inadequately trained 
ones. 


EXPERIMENTAL RESULTS < 


Figure 1 shows the results of a typ- 
ical experiment on the effect of hypox- 
i¢ anoxia at sea level. Each of the 
points represents the mean of ten 
measurements, the vertical linc through 
each point denoting plus or minus onc 
standard deviation. Each such group 
of measurements is token within. a 

“ period of two to three minutes, the 
subject resting during the remainter 
- of each five-minute interval. The first 
readings are taken wiiile breathing nor- 
mal air; when adequate constancy is 
obtained, the subject is successively 
exposed to gas mixtures with progres- 
sively lower oxygen tensions. Read- 
ings are made at cach simulated alti- 
tude until constant levels are reached. 
This usually takes 20 to 30 minutes for 
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each simulated altitude. With cach 
deerease in oxygen tension the thresh- 
olds rise to a higher Ievel, denoting 2 
deercase in visual sonsitivity. Finally, 
the inhzlation of 109 per cent oxygen 
from a cylinder results in 2 prompt re- 
turn to the original level. The max- 
imum duration of an experiment is 
about four hours. 


Figure 2A shows the relation be- 
tween simuleted altitude and the re- 
sultant rise in visual thresholds. The 
open circles represent data obtained 
on one dzy and the sotid circles de- 
note those on another day on the same 
subject. Fig. 22 gives the relation be- 
tween these same threshold changes, 
and the lowering of the percentage of 
O;Hb in the arterial blood. The sensi- 
tivity of this visual function to anoxia 
varies from day to day, but the gen- 
eral forin of the curve remains the 
same; i. c., multiplying one curve by 
a suitable constant results in the oth- 
er curve. This vatiction has to be 
taken into consideration when compar- 
ing the effects of carbon monoxide 


‘on one day with those of anoxia on an- 


other day which is taken arbitrarily 
as the standard. At the beginning of 
each CO experiment, therefore, the 
subject’s sensitivity is “calibrated” by 
measuring his response to 2 given low 
oxygen level. <A correction factor is 
computed which will adjust this val- 
ue to that obtained on the “standard” 
day, for this same oxygen Ievel. All 
the CO data are then multiplied by 
this constant to make then compara- 
ble to the curve for pure hypoxic an- 
oxia. In most cases, the observed 
threshold changes had to be muttiplied 
by ‘a factor which ranged between 
0.9 and 1.2. ° 
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The points in Figure 3 represent 
measurements of the effect of progres- 
Sive amounts of carbon monoxide on 
the threshold chanze, corrected as just 


1S 


RISE IN THRESHOLD (CORRECTED) 


Fig..3. The relation 

see iecrameeics rent 

identical with that in J 
described. The open and sclid circles 
again represent two experiments on 
the same subject. The smooth’ curve 
was traced from the upper curve in 
Figure 2. The fact that the points 
fall on or near the curve indicates that 
the eficcts of CO anoxia and hypoxic 
anoxia are practically equivalent, at 
least, in this type of tdst. In other 
words, the effect of a given percent- 
age ‘of COHIb is roughly the same as 
that of an cgual loss of Go O,Hb due 
to high altitude. This résult kas deen 
confirmed by simitar experiments on 
three other subjects,* and is in marked 
contrast with the previously. reported 
lack of demonstrable effects of CO 
on the functions mentioned in the in- 
troduction, as compared with the ef- 
fects of hypoxie anoxia. 


. 
—— 


*A complete presentation of the data, with 
2 discussion of the mech S possivly re- 
sponsivte for the observed changes, is to be 
teported clsowhere» 
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On this bzsis, ont might expect that 
whea carbon monoxide is absorbed at 
high altitudes, where hypoxic anoxia 
already exists, the effect of the added 


2 ee 


20 25 30 35 40° 


% COHD 


6 .COHDb should be the same as the 
effect of an equal edditio:e! less of 
S O,Hb. “Figure 4 shows the test of 
this hypothesis at simulated altitudes 
of 7,000 to 20,100 fect. The smoota 
curve was traced from the curve for 
pure hypoxic anoxia (Fig. 2B). The 
Doints represent the corrected thresh- 
old changes at cach altitude, first 
without CO (solid symbols read 
against the lowest scale of abscissas), 


and then after various amounts of CO © 


were absorbed (open symbols, read 
against the scale for the appropriate 
altitude). At cach altitude, it is evi- 
dent that the points representing va- 
rious amounts of 2dded CO fall fair- 
ly closely to the curve for pure hypox- 


. ic anoxis, i. ¢., they are fitted by that 


portion of the curve to the right of 


the point corresponding to the deerease * 


in $6 O;Hb frior to CO administra- 


tion. These results were also con- 
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firmed by experiments on three other 
subjects. 

. These results give us reasonable as- 
Surance that, as regards visual in- 
tensity discrimination, we have a cee 
titative basis for calculating the cf- 
fect of carbon mono in the blood 
on the pilot’s “physiclazical altitude” 
as defined in the introduction. Thus, 
if a pilot flying at an altitude Ay, 
where the decrease 
% O,Yib is a1, then absorbes 2» 
% CONb, his physiological altitude 
A,, increases to a value roughly cor- 
tesponding to 2 loss of (m + n) 
Yo OHb in the absence of CO. 

The calculation of the physiological 
allitude, in eccordance with the above 
empirical formulation, depends erly 
upon the relationship between altitude 
and arterial oxygen saturation in the 
absence of CO. There is a considera- 
ble variation of arterial oxygen satura- 
tion among various individuals at any 
given altitude, and a much smaller day- 
to-day variation of any one individu- 
al. In order to obtain the most rep- 
resentative values, our own date were 
combined with those of Dill and Haile 
for subjects breathing air, with which 
they agreed closely. The resultant 
mean curve is presented in Figure 5A. 

The curve relating So CON) to 
physiological altitude (Fig. 6) at sea 
‘level is identical with that relating de~ 
crease in 
absence of CO. The method of deter- 
mining the physiological aitituds for 
various amounts of COND at true al- 
titudes above sea level may best be 
shown by en example. Thus, we will 
work out the physiclovical altitude cor- 
responding to an actual altitude of 
12,000. it., but in the presence of 20% 


363° 


in his artesial. 


“illustrated in 


So O,Hb to altitude, in the 


‘tudes 
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CORD. The graph i in Fioure s A shows 
that in the abseace of CO, the decrease 
in the arterial % O,Hb at 12,000 ft. 
is 1166. ‘The addition of 2055 COb 
results Ene physiologival altitude cor- 
responding toa decrease of (11 + 20) 
= 319¢ in the oxygen saturation. Ac- 
cording to Fizure 5A, this altitude is 
18,750 it. This point, is represented 
by 4 in Figure GB. The 2ddition lof 
2056 COHD at 12,069 ft. has there- 
fore raised the physiological altitude 
by 6,730 ft. 5 . 

Figure 6B shows the relationship be 
tween physiological altitude and | 
COT>b for aioe altitudes of 0, Sas 
9,000, 12,039, 15,000 and 18,009 it 
calculated as in the example just giv- 
en. Jt is evident that this is a family 
of curves which can be derived from 
the curve for sea level, by transposing 
the latter to the left in suitable steps. 

The usefulness of Figure 6 may, be 
the fellowing vw ry. 
Standards relating to altitudes et 
which supplementary oxygen should 
be used might logically ae to physio- 
logical rather than 2ctual altitudes 
since the degree of anoxia suffered by 
the individual is the important factor. 
Thus, .if 2 physiologicel alsitude jof 
12,000 ft. is taken as the a at which 
oxygen is to be used, this value would. 


‘be reached uncer any combination of 


hypoxic and CO anoxias which ‘pro- 
duce this total eifeci, ¢. g., 12,099 jft. 
actual altitude -b 0% COH> (point 
B); 9,0CO ft. actual altitude + 59 
COFIb (poi nt C); 6,000 ft. actual PS 
titude + 99 COHb (point Dd); 
11¥@ COND at sea level (Point E). 
Data for azieria! oxygen aime 
of subjects breathing oxygen at alti- 
above 35,09) -ft., according /to 
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Dill and Hall, are also shown in Fig- 
ure 5B and were used to calculate the 


_ effect of adding CO at these altitudes. 
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The computed physiclogical altitudes 
which result from absorving CO at ac- 
tual altitudes of 36,000, 39,99, 41,- 
000 and 43,C59 ft. are shown in Fig- 
ure 6A. 2 
The. relationship between the, por 

tial pressure of carbon monoxide in 
the air (pCO), and the physiolegice 
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ptig* 7.40. 


60 
pO, (mmHg) 


ssturstion ard the part! ial pressure of were in 
slodin (Cf. Rosstton and Darting, Ref. 


altituds which would result if the sub- 
ject were exposed to it for 2 sufficient 
time t& alow for equilibrium: with the 
blood et various altitudes will nest be 
presented. Tr ordez to Pigt these curves, 
it is necessary to compe “fe the pCO in 
equilibrium with various percentages of 
COHb at the ebove altitudes. These 
computations depend on the follow- r 
ing: (a) Figure 5, relating alti: ude 


to S% O,Hb in-the absence of co; 
sons Avianion MErerxe 


PHYSIOLOGICAL ALTITUDE (THOUSANDS OF FEET) 
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CO It % OF STANDARD ATMOSPHERE (760 wn.ttg) 
005 O10 015° 020. 025 030. 
T Bhat Spa ‘a . 
TRUE ALTITUDE 
9,000 


13,000 15,C09 12,009 ¢ 
fost 


AG -20 


pCO IN AIR (mm.Kz) 


Fis. 8. The reis 


i é between physicts 
Rif 2t Yatiovs tree 


vies when ¢Qu 


(b) Figure 7, showing the relation be- 
tween 9 O,HDb (i. c, 100 X 
[O,Hb] 


[Total Ho) 
with various percentages of COTIb 
present, computed according to the 
methods described by Roughton and 
Darling™; and (c) the equation 

pO, [CO'b} ~ ; 
p' ee 


210 {O,11b) 
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and oxygen pressure 


M attiteds and the partial pressure of carton monexide in 
unt with the dlvod hzs been reached. 


> As an example we will work out the 
pCO: corresponding to 20¢¢ COHD at 
12,009 ft. According to Figure 5A, the 
% O,Hb at 12,000 it. in the absence 
of CO is &. Referring to the top 
curve in Figure 7, it is seen that the 


pO, corresponding to this saturation 


is 51.6 mm. Hg. Assuming this same 
oxygen pressure in the presence of 
CO, Figure 7 shows that the $6 OJHb 
after 2096 COD is added becomes 
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71.7. Substituting these values of 
pO,, [COFHb]} and [O,3b] itito the 
above equation, we cbtei 

§1.6 (20) 


210 (71.7) 
The physiological altitude for 2055 
COHD at 12,020 it. hes already been 
computed 2s 18,750 ft. This physio- 
de is therefore plotted 
agzinst 0.0255 
for 12,099 ft. actual altitude ( 
in Figure 8 
Curves relzting physiological alti- 
tude to pCO at actual altitudes of 0, 
6,000, 9,009, 12,000, 15,00) and 18,- 
000 ft. were computed as in the above 
exampic, and are presented in Figure 
8.. It must be remembered that these 
curves apply only when the duration 
of exposure is suficiently greet for 
equilibrium between the blocd and the 
CO in the air. ; 
. Under stich conditions, these curves 
-may be uscd in 2 manner similar to 
those of Figure 6, in determining the 
various combinations of hypoxic and 
carbon monoxide anoxia which result 
jn a given physiological altitude. 
example, a physiological altitude of 
12,000 ft. may result from exposuzé 
to 12,009 ft. actual altitude in the ad- 
sence of CO (pcint B); 9,009 ft. 2c-. 
tual altitude, pCO == 0.016 mm. Hg 
6,000 ft. actual altitude, 
mm. Hg (point D); 
t sea level 


pco = =: 0.0635 mm, Hg. 


(point E). : 

From a practical point of view, this 
graph may be used to determine the 
extent to which equilidrizm with 2 
given concentration of carbon mon- 
oxide in the air may affect the airman’s 

» physiological altitude. For example, if 
a pilot is flying 2t 6,000 it. with 
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For . 


- 


0.0059 CO ia the air, his physiolegical iz 


altitude is increased to about 12,000: 
ft.; this amount of CO at 9,009 ft. 
raises the physiological aliitude to al-) 
most 15,020 ft.; at 12,000 ft,, to ap- 
proximately 17,000 ft.; and at 15,- 
000 ft. this amount of CO results in 
a physiological cltitude of 19,C50 ft, 
Thus the pilot’s physiological altiiuds 
is considerably increased over the true 
altitude at. which he is flying. Thes¢ 
figures assume that_the airman is ¢xt 
posed to this amount of CO for at 
least several hours. 

The rate of uptake of CO during 
brief exposures to the gas is essen 
tially the same’ et high altitudes as at 
sea level, provided a correction is made 
for the increase in ventilation rate 
which occurs at high altitude! The 
rate of uptake varies with the partial 
pressure (or concentration) of CO 
in the air and the ventilation rate ¢r 
degree of activity of the subject. If 
one knows the time of exposure and 
the concentration of CO in the 2ir, 
the following approximate formula 
may be used to compte the resultant 
6 COND: 9 COHd == k (CO cea- 
centration in So of stendard atmds- 
phere) (time in minutes). The cone 
stant & hes a velue of about 3 for 
a resting individual ; 5 for ene engag- 
ing in light activity; § for light work; 
and 12 for hard work. This formula 


may be used to compute the 6 COHb_ 


in an individual who is exposed to co 
for a time which is too short for 
equilibrizm, and the resultant physio- 
logical altitude may be determiried 
from Figure 6. Coaversely, one may 
compute the time of exposure to 2 giv- 
en $ CO in the air which may result 
“in 2/given physiological altitude. As 
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TARLE 3. THREE CONDITIONS OF EXFOSUER TO CAREON MONOMIDE W2TICH 


Exposure to 
Given rco 


resultant 
So COkib 


a) 0 
6,000 


§ 
0 b 0 
6,600 0 
. 9,090 0 


2,0) Yeer 


Sas es 


Resulzant 
Physiological 
Altitude 


ing Times. 
time of exsooure feet 
ja minutes . 


9,009 
9,009 


12,099 
12,40 
12,600 


*For other concentrations, the tims of exposure is inversely propostiznal to the % CO. 


an example, we shall compute the ex-- 


posure time to CO in a con¢entration 
of 0.015% of 2 standard atmosph 


of 12,000 fect if the individss 

an actual altitude oF 6,000 it. and ea- 
gages in light activity. Accozcing to 
Figure 62, a carboxyhemogtobin satu- 


ration of 992 is necessary. | Employ- 


ing the above equation, Time in min- 
Go COHb 9 
utes = —- =————_ = 180. 
5 (9 CO) 5 (01) . 
Table I shows how physiological al- 
titudes of 9,000 and 12,000 ft. are 
reached by the three types of CO ex- 
posure already discussed: (2) sudden 
absorption resulting in a given 9 
COHb; (b) exposure to a given pCO 
until equilbrium; and (¢) exposure to 
a given CO concentration in the air 
for given times not resulting in cqui- 
librium. The figures are calculated in 
the same way 28 in the previous ¢x- 
amples. The altitudes 9,650 and 12,- 
000 feet are chosen as being near the 
lower and up:per limits of these ust- 
. ally considered as critical for the pilot, 
requiring the use of oxygen. 
- 37 The visual test employed in this 
study proved to be so sensitive that 
even the effects of the small quanti- 


| ties of carbon monoxide absorbed froin 


Deorstrsr, 1944 


cigaretle smoke were Clearly demon- 
strable in a’few preliminary experi- 
ments. Deep inhzlation of the sm 
from z single cigarette causes an in- 
crease in the carboxyhemoglobin sat- | 
uration of almost 2 per cent. Al 
previously such a small amount was | 
considered totally insignificant, it nev- 
ertheless caused 2 distinct irapairment | 
of visual sensitivity. After three ciz- 
arettes, the blood COHb was + per 
cent and the effect on one subject’s vis- | 
val sensitivity wes equal to that at 2a: 
altitude of almost $,000 fect. A sim- * 


ilar rise ia COHDb produced dy inhala- 


tion of pure CO produces zbout the 
same effect (sec Fig. 63). On the oth} 
er hand, the smoking of three ciga-| 
rettes by this subject without mteling 
resulted in no visual change. In this: 
case there was no change in COHb al-i 
though the nicotine absorption is about, 
6056 as great as during smoking with 
inhaling. It thus appeers likely tha: 
only: the carbon monoxide is respon} 
sible for the visual effect of smoking, 
This conclusion is to be checked on 
additional subjects. 
CONCLUSIONS 

These studies indicate thet carbon 
monoxide, in much smaller amounts 
than wes previously supposed, my 

aie E ." BB 
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have harmful effects. The magnitude 
of the effect of CO at sea level was 
consistent with Heim’s’ implicit as- 
sumption that the ¢ffiect of carbon 
monoxide is dep2ndent on the result- 


"ant arterial o:zygen saturation (or de- 


creast in % O,Tib). The effect of CO 


at the higher altitudes, pee was . 


somewhat greater than that which 
one might expect on the basis af 
Heim’s asst umption, 

The degree to which the present 
finding may be’extended to other phys- 
jolozicel functions: remains to be dem- 
onstrated. A correlation between sore 
visual functions and the electreen- 
cephalogram during «noxia hes been 
demonstrated.* uf the higher func- 
tions of the central 
have in 2 menner similar to visuzt 
tensity discrimination during CO a: 
oxia, anon the possible seriousness of 
this toxic agent in aviation is much 
greater than has often been supposed, 
The apo of guarding against 
the entry of exhaust gases into an air- 


int 


1 nérvous sy SEE be- , 


plane, and of adequate removal of - 


gases liberated’by gonGre, is BREE 
intensificd. The amounts of CO 2 

lowable in.the air of cockpits in air- 
craft while in flight should always be 
considered in terms of the accentua- 
tion’ of the effects of altitude. The 
“mportance of refraining from exces- 
sive smoking, particularly before a 
flight, is also made obvious.” 


the rapicity.and extent to whicl 
visual effects of CO: in the blood can. be 


Fucther 
experiments are plannec te discover. 


MIDE AND ALT ITUDE-—MfcFARLAND, EY-AL. 


Poemtenicicd by administration of 0 
gen, 
” REFERENCES 


Boowar, J., Nasy, V. ae Dick: 


- Uedsr ss 


Biochem. a =n 
J,, 2nd teu 
and m eracnt of 


excha: et 
. Acronant, S 
fonezs, 
Rovenrt ‘The rate of cat- 
e by. norazl wee 


tion and 
oxia end the effect of fy 
Payshoso 


5A5SOUS cone 
6 53, 1923. | 
xicity of carbon 
monoxice at his J. Avia- 
tica 3c. 1022, 
McFazs 
and Nivex, J. i: = : Vi 
an index of ft : 
during znoxiz, Aza. J. Physic! 


323, 1944. 
Mcrantanp, RA. Revotrox, 
ns, ML H., and Raves, 


W.,, Hate 
Viseal thresholds az 2n index of ph 
iological imbalance curing csdoa 
oxide 2nd hypoxie anoxia. (To be 
published.) ! 
. Peters, J. P., end Vax Styxs,, D. 1: 
Quantitative [oy 1 Ct 
timore. Ths 
Cermpany, 1257. 
Rovcarex, F. J. W., and Deze: 
C.: The effect of ea: zhon mo:.0x = en 
~ the oxyhsmos! 


I 4 and. Kevs 
Wo: “Micro gnsem netrTiC C3 
- the blood gases. IY. Corton mon 
J. Biol. Che Ay 1432551, 1643. 


Aviation Mrrict 


. 


=< 


| THE EFFECTS OF EXPOSURE TO SMALL QUANTITIES 


OF CARBON MONOXIDE ON VISION 


by 
Ross A. McFarland, Ph.D. 
Guggenheim Professor of Acrospace Health and Safety 
Harvard School of Public Health 


Presented at the 
Conference on Biologica! Effects of Carbon Monoxido 
The New York Academy of Sciences 
* New York, N. Y. 
Janvary 14, 1970 


Vil. 


ra 


__ TABLE OF CONTENTS 


Introduction 


Development of Sensitive Tests 
a. Tests that detect and scale increased effort 
b. Measures of speed and accuracy 


Methods of Mcasurement ° 


Studics of Light Sensitivity and Dark Adaptation in 
Relation to Hypoxia 


The Role of Oxygen Want in the Ageing Process 
The Role of Carbon Monoxide in Accentuating the 
Effects of High Altitude 


1. The physiological effects of carbon monoxide 


2. The combined effects of carbon monoxide 
and hypoxia 


The Effects of Carbon Monoxide on Light Sensitivity 


References 


Figures 


" AVAILABLE. 


» 


The Effects of Exposure to Small Quantities of Carbon Monoxide on Vision 


Ross A. McFarland 


I. Introduction Pie » 
= : &} 
| The purpose of the present paper is to discuss the results of experiments 


on the effects of smal) amounts of carbon monoxide (CO) on visual perception. 
H 
The quantities of CO inhaled during these studies varied from 25 to 100 ppm in 


the inspired air. The tests of visual perception involved measurements of both 


central (cones) and peripheral (rod) vision during 20-30 minutes of dark adap- 
tation. Also, tests for differential light sensitivity were made on foveal vision 


and on visual acuity. Tos 


There were several important considerations in the selection of the 
visual tests. The first and most important related to the fact that the retina of 
the eye is éSsentially a part of the central nervous system. Such cells are 
known to be very sensitive to lowered oxygen tension. This holds true whether 


oxygen want is produced by high altitude or by various agents which ceuse 


lowered oxidation. Secondly, tests of simple reaction time and motor coordi- 


nation, aS in pursuit tasks, have not shown impairment from CO until fairly 


advanced stages are reached. Therefore such tests do not offer the desired 


senSitivity for showing the effects of smell amounts of CO. 


Thirdly, .in studies using a wide variety of sensory and mental tests at 
high altitude we have found that the most sensitive ones relate to the response 


of retinal cells to light stimuli at low levels of illumination. This type of 
response z)s0 resulis from lowering the blocd sugar following the injection of 


insuliz. It is well known that the brain is largely dependent tpon carbohydrate 


| 7 = : 
| ‘ | 


metabolism. Similar impairment has been noted with increasing age where 
i 
i" . -- | 


there appears to be a reduction in the oxygen being delivered to the cells of the 


1 


i 
system. 


Ii. De vcloprnent of Sensitive Tests 
pac ORL EI NE Sie ASN 


| The accuracy of many studics in the past has been limited by the nature 
! < 


of the specific performance tests being used as an index of lowered oxygen 


| 
* J ° | : 
tension. To obtain satisfactory results a test should possess certain features, 


| . 
-ineluding: (2) a high degree of sensitivity, so that small changes can be readily 


measured; (b) precision of the physical measurements involved jin the test; 


“~ 


(c) independence of the results from the degree of conscious effort which may 
: | 


be exerted; and (a) stability of the function during control expe rimeats when the 


. 


physiological stresses are not applied. The visual tests sclected in these 


studies possess all of these desired charactéristics. | 


| 
a. Tests that detect and scale increased effort: There are 


approaches to control the effects of increased effort. One of these is concerned 


with spare reserve capacity and of peripheral vision, The detcrioration of 


performance on a primary task with increased load from a secondary task is 
2 good example. In this wey the effects of carbon monoxide can be measure 
| 


in.terms of the steepening gradient of these spare capacity measures. 


: b. Mcasures of speed and accuracy: Another way of studying one's 


reactions to carbon monoxide would be to sacrifice specd for accuracy or vice 
| 


versa. Such trade-offs, however, need not indicate degradation in czpacity. 
. 


Z these two measures. 


Until recently, there was no way of combinin 


developracnt of inforznation theory @ non-= .rbitrary way of combining mcasurcs 


Od \ 


AVAILABLE 


of speed and accuracy into a single "rate-of-information-transmission" measure 


is available. In this way it ig possible to determine the maguitude of task- 


induced stress. 


Experiments carried out in our SRHOTEAOEY over 2 period of years reflect 


the wide use’ of (1) visual tests which can be carried out in ways that a subject 


ts ~ 


is not aware of the nature of his response and thus not subject to the influence 


of exerting greater effort. Also, tests are being used to study (2) the maxiraum 


rate of information processing and trensmission, (3) the capacity for visual an 


auditory short-memory stores, and (4) tests which measure the trade-off be- 
tween speed and accuracy of responses. Occzsionally the number and complexity 
of responses have been so great that computer simulation has been required 2s 


a technique for exploring the interaction of these functions. (McFarland,~1969) 


- . . 


Ill. Methods of Measurement 


The visual functions selected for these studics were 2s follows: (1) visuzi 


acuity at low levels of illumination; (2) dark adaptation; (3) differential br 


sensitivity; and (-) critical flicker fusion (See Figures ] and 2). 


In the experiments in which foveal visual acuity was studied, 2 red 


wes used so as to involve primarily the behavior of the cones of the retix 


_- the other. expesiments-complete dark adaptation curves were obtained with a 
Hecht~Shlaer apparatus (1938). A light of 1500 millilamberts was exposed to 


- . Me 
one cye for 3 minutes. This wes bright enough to involve both cone and red 


‘vision, and the exposure was suffi ciently long e produce the bleaching effect. 


_An artificial pupil (3 mm in size) wes used since it is known that the size of the 


° 


soa varics with age. 


! & 
i /23 
’ 
decreased visual acuity very markedly at low levels of background| Dlumination, 
i | 


' . 


‘The variations in foveal stimuli were prescuted against bac ckgrounds which 


4 varied in intensity over a range of Boe: 1:100,000. At very high toasts. as” 


{ . 
‘in sunlight, oxygen lack produced practically no change. | 


i In the next series of experiments differ ential SEESIENESY of the human 


fovea was studied in relation to light intensity under sea Ievel one tions and at 
~ | 

‘simulated altitudes up to epproximetcly 20,000 feet. The final measurements 
‘were made while the subjects inhaled 100 per cent oxygen. The effects of pro- 
igressive dcgrees of oxygen denervation on foveal TEES brightness scnsi- 


itivity, at a constant field intensity, are shown in Figure 4(A), eal the contro! in 


-_ 


Figure 4(B). The impeirment with incr easing degrees of hypox sia is very 


- striking, as is the ecoreny with 100 per cent oxygen (McFari and, Ae 


and Niven, 1944), 


“= l - 
These tests proved to be the most sensitive ones available for studying 


the initial effects of high altitude, some subjects manifesting significent impair- 


ment at 4, 000 to 5, 009 feet altitude. It provided experimental evidence for the 


‘necessity for pilots to inhale oxygen from the ground up in night flying. Ate 


Simulated altitude of 18, 000 feet, the impairment was very marked. The per- 


! centage increase in light threshold at 15,000 fect was Ae! 100 per cent; 


i 


hence almost twice as much light would be required to seca given stimulus under 


' this condition as ‘at sea level. At 20,000 feet, there wes an increase in the 
oe hor = 
+1 threshold of approximately 200 per cent. The effects of altitude on J 


. 


tivity are summarized in Figure 5 (McFarland, 1963). 


V. The Role of Oxyzen Want in the Ageing Process 


The theory that oxygen is one of the most important variables in the 


“neural changes with age has been explored in our laboratory. It is well known 


that as 2 person grows oldcr, more light is needed to sec 2 specific stimulus, 


especially if the background ilJumination is low... A study was carried out on 


240 subjects varying in age from 16 to 69 years, using the same apperatus 


@escribed above to obtain complete. dark adaptation curves. A high correlation 
was obtained between ege and different periods on the dark adaptation curves. 


Intercorrelations within the data were highly consistent throughout the entire 


almost five times 2s sensitive as the most aged, and at the end of 40 minctes, 
more than 240 times as sensitive as the oldest ones. A composite curve from 


various experiments using the same experimental procedure are shown in 


Figure 5. Also, the effects of altitude are shown on this same graph 
(McFarland, 1963). . oe 
In other experiments it was found that critical flicker frequency was 


adversely affected in older subjects, especially if the light-dark ratio in the 


flicker cycl¢ was controlled. In the field of complex mental functions, tests 


for immediate, or short-term memory were strikingly impaired. Also, a 


larger number of temporary "blanks" (response blocking) were present. This 
: . 
phenon:cnon is very familiar to those who are approaching older age ranges. 
pee has > 
It has been well established that prolonged exposure to carbon monexide 
will couse permanent impairiment of cortical tissuc, and numerous experiments 
have shown that there is atrophy of cerebral tissuc in senescence. Recently 


the question has been raised as to whether hyper-ox yzcnation czn materially 


” 
. 


7 
I 
| 
| 
| 
| 
| 
| 
| 
| 
“ 
{ 
+ 
| 
i 
| 
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improve the psychological symptoms of senility, _especially|during short 


periods of time. ‘In the paticnts studied by Jacobs (1969) significant periods of 


improvement were observed in those with severe deterioration of cognitive 
| 


function. These and other experiments suggest some of the interreletionships 


that may exist between the effects of advanced age end those attributable to 


carbon monoxide. 
i] 
i 
Vi. The Role of Carbon Monoxide in Accentuating the Effects of High Altitude 


i 
1 
i 
- \ 
i 
\ 


A scries of experiments will now be reviewed having direct implicetiozs 
i 


for determining maximum. allowable concentrations of CO in the atmosphere 
~- 


for men working in automobdile tunnels, or exposed to othdr toxic agents. Any 
toxic agent that influences oxygen transport in the blood or oxygen utilization 


the tissucs might be expected to accentuate the effects of high altitude, fatigue 


. . i 

or the ageing process. : | 
> . 1 

| 

| It is well known that 


1. The physiological effects of carbon rnonoxide. 


when carbon monoxide combines with haemoglobin, the oxygen-carrying ezpaci: 


of the blood is reduced. Furthermore, carbon monoxide @isplaces the oxygc= 


dissociation curve to the left, thus inhibiting the release ito the tissucs ef even 


this decreased amount of oxygen. As 2 result, there is 2 marked lowering of 


the tissuc oxygen tension. This would naturally accentuate the hypoxiz causceé 


by exposure to high altitude. 


Theorctical considerations have 


sociated with the Joss of a given 
: 


capacity of the blood duc to vaturation with carbon 


(or even tissuc) oxygen tension, which is 2s 
percentage of the oxygen 
: ome 
monoxide, is the sare as that caused by a similar @ccrease in arterial o 
. 
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Saturation at high altitudes. On this basis, 5 per cent satyration with carbon 
monoxide would be expected to have en effect equal to that of an altitude of 
about 8, 000 to 10,000 fect on those functions which depend on the tissue oxygen 


tension. : ft ¥ 


2. The combined effects of carbon monoxide and hypoxia. Experiments 


were carried out to determine the effect of carbon monoxide on visual thresholds 


_ both in normal air and in combination with varying degrees of oxygen deprivation 
The results were entirely consistent with the theorctic expectations. It was 
found, eee exemple, that 5 per cent saturation with carbon monoxide depresses 
visual sensitivity to = great an extent as anoxia at 8,000 to 10, G00 fect altitude. 

. “- 

- Fifteen per ¢ent saturation caused an impzirment corresponding to that at zbout 

- 15,000 to 19,000 fect. At various simulated altitudes, the addition of carbon 

_monoxide, causing 2 given percentage of saturation produced an effect equal to 

. that at an altitude sufficicat to prodace an additional loss of arterial oxygen of 

“the same amount. The 'physiological altitude! of a subject undergoing exposure 

.to the combined effects of hypoxia and carbon monoxide is shown in Figure 6. 

(McFarland et 2l,, 1944) For example, if a pilot is lying at 6, 000 fect altituze; 

“with 01005 per cent carbon monoxide in the air, his physiological altitude is 


..--— increased to about 12,030 feet. (Cf. point C in Figure 6) 


. The test proved to be so sensitive that even the effects of the small 
e - - oe -- ". - 


quantities of carbon monoxide absorbed from cigarette smoke were clearly 


carbon monoxide saturation of zlmost 2 per cent. After inhaling the smoke of 


Gemonstrable. Deep inhalation of the “smoke from a single cigarette caused-a | 
, 


Seee 


three cigarcttes, the saturation of the blood with curbon monoride was equa! to 
. ' 


thet at an altitute of dhout 7500 fect. The lo 


| 
| 
| 
| 


this gltitude is about 4 per cent. The absorption of 2 sirnilar amount of carbon 


monoxide at 7500 fectialtitude causes a combined loss of sensitivity equal to 


that at 10, 000 to 11,000 fect. The results on two subjects ‘are shown in 


Figure 7. (McFarland, 1963) a 


“In recent years an interesting problem has arisen in the building of 


highway tunnels at high altitude in the Rocky Mountains. For exemple, what 
would be the effects on drivers and ‘passengers in the tunnels at 11, 000 feet? 


Three possible sources of hypoxia would result as follows: (1) decreased 


partial pressures of oxygen due to elevation; (2) inhalation of carbon monoxide 
. : . ° a ' ~ 
@ischarged in 


from cigarctte smoke; and (3) inhalation of carbon monoxide 


motor vehicle exhaust. By mcens of the above nomogram the combined effects 


of altitude, smoking, and tunnel carbon monoxide were determined, and it was 


recommended that the CO concentration in the tunnel be maintzined below 
| 


recommendations in regard to smoking and 


25 ppm, among 2 scrics of otker 
the use of oxygen for engineering purposes:(Miranda ct al., 1967). 
- iF 


Vil. The Effects of Carbon Monoxide on Light Sensitivity _ 
In experiments carried out several years ago we (Halperia, McFarland, 


| 
Nivin, and Rovghton, 1959) exposed healthy male adults aged 16 to 25 years to 


measured amounts of pure CO ranging from 100 to 300 ml. IThe CO was injected 


slowly into the intake tube of 2 close-fitting oro-nasal mask, The usual duration 
| 
of the experiment was from 3 to 4 hours. The total length of xposure to CO 
. Sane . 
_was from 10 to 15 minutes, and this resulted in COHb levels of up to almost 


20 per cent. Visuzl] threshold determinations were made at 10-minute intervels 


throughout the experiments. The subjects satin a darkened room 2nd locked 
* ae 
| 
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- ’ 
with one cye into a2 microscope ocular, Each subject sew a circular field, 


uniformly illuminetcd at an intensity of about 0.602 foot-candle. The center 

of the ficld contained a small point of red light to serve as a fixation point. Just 
below the latter, a 1x 1 degree object was presented in Nashes of 0.1 sccond. 
The lowest intensity distinguishable against the dim background was determined 
from the mean of 10 mcasurements in czech test. As can be seen in Figure 8-6, 
a mossuraure impairment in visual function.was detectable when the blood COi> 


coast reached 4 to 5 per cent;:at higher COHb concentrations, greater 
degrees of impairment were measured (See Figure 9). The combined effects 
of carbon monoxide and various, low oxygen mixtures .on v 

shown in Figure 10. 

One of the interesting findings was that recovery from the detrimental 
effects of CO'on visual function lags behind the climination of CO from the bloot } 
(See Figure 11), This impairment appears to be determined by the duration of 
the presence of CO es well as by its concentration. The time course followed 
by the COHb and visuel impairment appears to depend on the coraposition of the 
gas during the post-anoxic period. "Carbogen" was 2 1/2- times more effective 
than 100 per cent oxygen in promoting CO climination and an associated Crop in 


the visual threshold. Subsequent exposure to room 2ir caused an increase in 


the visual threshold (i.c. further impairment in visual perception), although the 


COHb levels began to fall (Sce Figures 10 and 11). 


“s 


The experimental procedures described above show the value of using 


such techniques as an index of the underlying biochemical end physiclogical 


2 . 
processes occurring in nervous tissue. One possible hypothesis is the existence 


: .°, : . ~ . 
in the central nervous system or visual system of some enzyme of other vitally 


important constitutent which combire s competitively with carbon monoxide ara 


carbon dioxide. 


if 
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.Figure 2. The relationship between arterial oxygen satura tion and eee 
for several performance tests in unacclimatized subjects. Data combines 
from v2rious studies. (McFerland, 1969) ; 
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Note the recovery of sensitivity upon inhaling oxygen. 
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: * Figure 4. The effect of progressive degrees of oxygen deprivation on fovea] 
: differential brightness sensitivity at’a constant field intensity is shown in the 

upper figure (A). In the control ex <periment (B) the oxygen tension was not 
altered. (McFarland, Halperin, and Niven, 1944) é - 
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Figure 7. Physiologic altitude is shown as 2 function of the amount of'carbon 
monoxide in the air at various true (pressure) altitudes when equilibrium 
with the blcod has been reached. (McFarland,” Roughton, Balperin, and 
Niven, 1944) ; 
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Figure 7. Physiologic altitude is shown 2s 2 fanction of the amount offcarbon 
_ monoxide in the air at various true (pressure) altitudes when equilibrium 
with the blcod has been reached. (McFarland, Roughton, Halperin, and 


Niven, 1944) 
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Figure 8. The effect of progressive increases of blood COF!b on visual 


~ threshold, and of oxygen and carbogen in counter acting this effect. (Halperin, 
.McFarland, Niven,.and Roughton, 1959) 
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Figure 9. The influence of various amounts of carbon monoxide at increasing 
altitudes on visual threshold, (Halperin, McFarland, Niven, and Roughton, 
1959). S63 
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Figure ‘10. Prolonged effects of carbon monoxide on visual thresholds, 
showing lack of improvement despite gradual loss of CO from the blood. 
(Halperin, McFarlend, Niven, and Roughton, 1959) 
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of operations for cancer of the mouth brought on by smoking.) 
It has been suggested also that smoking, like thum-sucking, is 
aregressive oral behavior related to the infant’s pleusure at sucking 
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No specific ocular disezse has been directly attributed to the us 
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The characteristic field chonge is in the form of a rclative central or cacco- 
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central. scotoma first for grecn then for red, followed by blue and Linally Lor. 


Acuity scldon dcterhorates below 20/200. eit 
The primary site of the nerve atrophy may be in the retina or in the optic 


nerve. Treatment consists of abstinence from the use of tobacco or alcchoi. 
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EXHIBIT M 


‘+ The following materials are incorporated into the records 


of this petition by reference or are included as part of this Exhibit 


az. Articles relating oo the hazards of caxbon 
: monoxide which is present in cigarette: smoke at 
42,000 part per million. 


a. Halperin, McFarland, Nevin & Roughton; 
‘_ the Time Course of the Effects of Carbon 
_ Monoxide on Visual thresholds, 145 Journal 
of Physiology (No. 3) p. 583 583 (1959) 
(articles included). 


McFarland, Roughton, Halperin & Nevin, 
The The Effect of COz and Altitude on Visual 
Thresholds, 15 J+ Aviation heaicine, 381-94 


(1944) (article inc].uded) . 


McFarland, The Effects 5 of Exposure to Small 
Quanteties of _Caxbon Honoxide on Vision. 
Presented to Conference on Biological bifects 
of Carbon Monoxide, New York Academy of 
Sciences, New York, New York,. January 14, 1970 


(article included). - 


Articles on the general hazards created by tobacco 
smoke as it relates to accidents and vision. 


a. Buck, Why an Airline Pilot Quit Saeince So 


TT) memes 2 2... 


Reader's Digest, July 1956 (article included). 


b. Office of the Surgeon, Continental Division, 
Military Air Transport Service, Vision, MATS 
Flyer (Mey, 1958) (article inclyudea). 


Baldwin, Oculor and Visual Effects of Tobacco, 
June, 1962 (article - inciucea). 

‘Ade amas & Williams, The Association Between 
Smoking and Ac Accidents: Ove: 1C: 
influencing Va Variable, traztLic Quarterly 


(article inciuésd). 


Lime, Teestetayel. - Zs a See he 
Sheard, The Effects of Smoking on the Dark 
: Adaptation o of Rods ana Ana Cones, 15 Fed. Prac. 
Amer. Soc. exp. Biol. No. 1, pt. 2, p. 94 
(1946). ° al 


Ceceeetonna fealth =e 

OES - Hill. : 
Night. Driving Hazards, Nat'l. Research Bureau, 
Inc. : ie ae 


- Minkin, Abraham qe: Medical Conditions aba 
Driving Apsley, eens State Med. Je Fo Fan, : 
967. ; ‘i 


Waller, Julian I., High Accident Risk Amonc 
Middle-aged Drivers an ano_ Pedestrians, 


Geriatrics, December,” 1966.0 
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The Grivs, eb has. been ‘prohibit smoking on public 
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Sincerely, 
: 2) lan gare tf F Vers Lia 
eae i. 


Mersaret Todd Fleemen 
(Hrs. Richard) 
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January 28, 1970 


Federal Traée Commission 
Fashington, D.C. 


Dear Sir, 


6h 
in pnublie cenvevances. 
Flying relte Airli from “tieni to Sen Francisco on Januar: Sth of 
this year, I wes mace so uncomforteble by smoking vassenrers erouné me 
that I had to re oxyren. To get it I had to send the head 


stewaréess te + cepteain three tires. After the tank wes emrty, 
rather than ro th a) im T teck 

for the 
only clean air on the plene. hy should the health of ell the 
passenzers te jeopardized ty the rinority of incensiderate cirerette 
smokers? ; 


Yours’ truly, 
Mrs. Johnson Clark 


6 Pleckthorn Toad : 
Lafayette, Calif. 9l5k¢ 


_ 


i: 
MCOICAL ARTS GUILOING ¢ 1177 NE. > STREET @ DELRAY BEACH, FLORIDA. © 276-321 
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. PAUL G. ROGERS, M.C, 


Etecrsep poe 
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Honorsble Paul Rogers 
205 ‘orth Avenue 
Paim Eeach, Frorida 


Oe ae re reerens tee. 


_ Dear Sir: ce 


. < 


Yesterday, February 19, I flew Dettats Flight #95 
from Chicago to Fort Lauderdale ¢, and wes mde ecutely . 
aware of the air pollution probilea which exist ts within 


com: rercral aircraft. . J i 
: 
i 


6s sP ase Sti eds, 


mrersous ye I have related my disse tisfecticn to air- 
line manczement; hows er since they have lacked the 
courase to show tea "SAID 1n prohiditing smoking, I” 
an writing to you in oihe hope that you might tack 

on an amendsient to one of the many RES SEES, 
bills being intro cuced in ee house. 


Wiese s Reettace cacy 


Ocvrously smoking ng is ate to the ind dividual, and 
c2uses disconfort to most Passengers. 
i 


The ANA, the ADA, Hou, The Ameritcn Cancer’ Society, 
. The fnericen Heort Associz ztion, 211 condemn sxoxi. An 
‘so this is not an mane cnet request. 


Good Luck. In the mation, E will te supporting | 


your efforts 400 Pare 
Bind p cio 
6 Woh Lee 


hn R. Sas D.D.S. ,i.S. 
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Northwest Orient 
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TELEPHONE (215) 494-1422 


February 23, 1270 


< 


Federal Aviation Agency 
Washington, De. Ce 


Subject: Snoking on Commercial 
Air Lines 


Gentlemen: 


In my business I have to travel long distances 
and it is absolutely imperative that I travel by 
air. After these planes are-in flight the cabin is 
filled with cigarette smoke which I find most ob- 
jectionable, and I now believe that it is injurious 

- to my health to be trapped in this small space and 
- to be. forced to breathe this polluted air. 


Z request that the FAA make a ruling against 
smoking on any scheduled flight. 


Would you please send me. any information that 
_ you may have available to the public to inform me 
as to how I can best’ present my case on this sub- 
ject. Could you inform me what others are currently 
.- doing in this regard. i : : 
Very truly yours, 


THE PERLITE CORPORATION 
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NALD A. VORUM 
sulting Chemical Engincer 3 = 
CHEMISTS’ CLUB BUILDING 
S2 CAST 413T STREET 


NEW YORK, N. ¥. 10017 
@12) OR B-0075-OR 9-0068 


GOSSE —rebruary 19, 1970 


Mr. John H. Shaffer, Administrator 
Federal Aviation Administration 
Washington, D. C. 


Subject: Smoking in Airplanes 
Dear Sir: 


I am writing to add my.voice to that of Chief Justice Burger and 
numerous others re. smoking in airplanes. It really is an imposition, 
particularly now, as I'm sure that sone of the newer jets doa't have 
the ventilating systems of some of the older planes. The air gets 
pretty blue. Even the U. S. Navy had more consideration for its 

men, at least in World War II.’ Smoking was confined to certain times 
and places, and net just because of safety. The rules applied to 
Jandlocked barracks as well as to shipboard. I believe that you 
could do at least as well for currently helpless "fellow travelers." 


Speaking of safety, a practice'of some captains in turning off the 
"No Smoking" sign while at the end of a runway waiting their turn to 
take off is really bad. The engines are idling then, and the air 
already reeks of unburned kerosene. Mixing this with lighted ciga- 
rettes isn't even good judgement, to say’ nothing of consideration. 


Thank you in advance for some serious consideration, I am 


-Yours very truly, r 
2 LAA Loytt ay 
Mb ner fo! fy le di 


Donald A. Vorum 


DAV:RCK 
CC: Chief Justice W. Burger 
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.’ DAVID GITLIN, M.D. 
PRACTICE UMITED TO ALLERGY 
Westoate Meorcat Arts CENTER 
ma 20800 WESTGATE 
Farnvitw PARK, O10 44126 
PHONC 331-2003" 


February 22, 1970 


Federal Aviation Administration 
Washington, D.C. : 


Gentlemen: . o 


_ Phis letter refers to the problem of smoking on. 
-airplenes. It is my contention that this prectice 

is unsefe and unhealthy because it subjects a 

large number of nonsmokers, many of them sick or 
potentially sick to excessive doses of carbon monoxide. 
Phese Goses of carbon monoxide are imposed on a 
captive evudience of nonsmokers who have a right to be 
protected from such dangers. | 


It ig established by recent research on the matter by 
the Division of Air Pollution of HEY thet a level of 

10 ~ 15 ppm of carbon-monoxide will after about 8 hours, 
result in 2 level of carvoxyhenoZlopin in the blood of 
@ normal healthy person of about 2 —- 2.5%.| This is 

2 level which is considered dangerous. | 


It is epnarent thet peonle. already sick will reach this 
level sooner beceuse they breathe more rapidly. It is 
also apparent thet such people ney have adverse effects 
“et levels of carboxyhemoslobin below 2 - 2,5 because 
‘the many people with borderline cardiac anoxia due to 
coronary artery disease have no margin of safety with 
respect to carboxyhenoglobin. © ; 


Recent literature (enclosed) reports that smoke fillec 
rooms may reach levels of carbon monoxide as high es 
25 — 50 opm. These are levels well above limits that are 
established even for normal people. Pe 


Even eside from the question of effects of snoxing on 


nonsmoing sick and healthy passengers is the provle= of 
heert attecks ocevring in pilots who are flying eat tne 
tine of their attack. Such attacks ere not infrecuent. 
Such attacks could be triggered by smoking on the part 
of the pilot or exposure +o snoke of the pilot. 

Phereror I am asking you whether you asree that 
interests of public health and safety all smoking on 
airplenes should be discontinuec at an early dave. 


2F yorts : 


81 Avouson Ro. 
“East Lansitc, MrcHiGAn 
March 13, 1970 . 4bd23 


ACTION: Mr. Rudolph, ea 
PresiDeENnT, as : INFO: Mr. Moore, OP-1 
Feoerat Aviation ApismisTRati on : : 3/17/70 
Wasuincton, D.C. : 


Dear Ssaz 


Recentry 1 READ AN ARTICLE im THE CunisTiAN Scrence Jon }TOR REGARDING 
THE AIRLINES INTEREST IN PROvVIo JUNG A SEATING ARRAN GEstnT at THE NEw 
JETS FOR SLOKERS AND NON-SMOKERS. Aut i can say 1S "HuoRay, AT LAST!" 


Last AUTUMN UY TO CHILDREN ano | Frey to Los AkcELES TO VISIT BY 
PARENTS. OGY THE TIME WE ARRIVED WE HAD RED, “WATERY EYES AND SHELLED 
LIKE A TAVERN. IT CERTAINLY SEEMS TO ME FOR ALL THE WwonEY one PAYS 
To USE THIS TYPE OF TRAVEL YOU WOULD CERTAINLY HAVE SOUE “say” ABOUT 
THE “TREATMENT” You Receive. seit THAT WHAT ALL wuUSIRESSES ARE: 
BASED OMeeeSERVICE? Now ALL THE AIRLINES (THE MAJOR 02 2ES) PROVIDE 
FINE, QUALITY SERVICE AN “WONDERFUL MEALS, ETCeeee BUT CHAT GooD DCCs 
SHAT DO IF YOU SPENG TRE ENTIRE TRIP Ot: DISCOMFORT UVER SOMEONE NEAR 
you BLOWING smoxE Im youn race! AnD wtInG A NOMA ~SuOKEX, THE CHOLE 
“SKELL AND ATICSPHERE REPELLS uz. 1 ALSO EXPERIENCED BAUSES (aLone 
With ONE OF LY CHILOREN) OVE TO THE EXTREME SHOKE-FILLED casin. So 
THANK GOD tHat THE FAA 1s FINALLY WAKING UP TO THE Fe OF US NOK 
SUOKERSeee AND YOU'D BE SHOCKED AT HOW MANY THERE ARE Canon Lote 
we wsont NGT se THE BENORITYS 


THAKK YOU FOR ALL ANO ANY EFFORTS TAKEN IN THIS OLRECTION. 


- - 


+f 


apie YOURS, 


a, Un] elhet 


Mrs. SHaron McNutt 


WiVGir BUSES coRP. =~ 
Subsidisyy of AMERICAN MACHINE & FOUNDRY COMPANY 
3801 South Harbor Bouicvard, Santa Ana, California 714-546-4220 


ACTION: Mr. Rudolph, ek 
2-17-70 


Feb. 12,_ 


Mr. John H. Shaffer : 
Federal Aviation Administration 
.Washington, D.C. 


Dear Mr. Shaffer: 
‘With the tremendous emphasis on ecology these ares Ij 
thought it appropriate to express my opinion concerning 
the environment within commercial aircraft. My last 
few commercial airline flights (and Ido fly a consider- 
able amount) have been reminiscent of the vorst 
Los Angeles smog alerts on record (z am a native 
Southern Californian so I do know what I am talking 
about). 


Why should an individual, as a full. paying passenger, | 
be obligated to sit through a four-hour smoke congested, 
respiratory-restricted flight? It is morally, socially 
‘and perhaps legally wrong to usurp an individual of his 
right to breathe clean, fresh .air. 
Hoping that the "friendly Bises of United" and all 
other commercial airlines will soon be clean, I remain | 


Sincerely yours, 
abe 


KM. G. Pecan 


Product Manager - Water Sports 
MGA/leg 
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cigurs or pipes create an immineat and 
serious threat of fire or fire-tnduced. 
smoxe in the aircraft; (2) th tobe: aa 


_and discomfort to, 
i stub trae bes a) 
z by Bight erate me 
ing operations presents 2 pe: 

.On and imminent dancer es the res 
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In support of his assertion conceraing 
the hazurd of fire, potitioner reZer's to the 
TWA D-207 fire incident on Octebsr 2 
1963; to the Piedmont B-727/Cessne, 310 
mid-air collision accicent at i 
ville, N.C., on July 19, 1887; to tr 
Viscount necident near Parroitsville, 
Tenn., on July 9, 1954; and to (certein 
extracts from the CAB hearing trans- 
cript (for this UAL Viscount neclient), 
in which other fire incidents > 
tioned. In support of his «. 
cerning flight crewmember cifcstivensss, 
petitioner refers to 2 report, titled 
“Chronic Exposure to Low Levels of Car- 
bor. Monoxide on Human Zicalth, Ee- 
havior, and Performance,” issued during 
1969 by a special committee of the Na- 
tional Research Council. 

In support of his assertion that to- 
bacco srnoke is a he2rlth hazard to passen- 
gers, patitioner refers to the Report of 
the Advisory Committee to the Surgeon 
Goneral of the Public Health S 
tained in a i9t+ “ Report on€ 
Heelch,” that razde certain fin 
respect to the hea its hazards o7 ci 
smoking, and to 1253 and 198) Sy 
ments to the 1997 “Public Health Service 
Review of the Heath Corsequences of 
Smoxinz.” Petitioner also rezers. in this 
connection, to the sono ing articles from 

me Tacdical literature: 

Cameron, P.: “Tho Presence of Pets and 
Smoking as Correintes oF Perceived Niscare,” 
Journal of Allergy 49 (December 1037). 

Cameron, P., ¢% al: “The dealth of 
Smoxers’ snd Nonimeokers’ Chinidren,” Jour- 
Nal of Allezzy $3 (Jure 1555). > 

3 aL: “Sputum of Chronic 
RO? Jountain Medical 
cs (January 1999) 
oners Shore Carcinog 
eathing Alc Amoas Sm 
rat Tribune (Dx GF). 

“Sclernce Magaziz Editerial (Deceraver 
1967). 

“Doutcche Medizinische Wochenscharit,” 
Volume 92 (Novem o 

. Sumrasty of 2 Ree 

ye Of Payvicians of 
London on Sinek.ns in Reiation to Cancers oF 
en Lung aad Orner Diseases” (London, 
1962). 

ii. Octtel, “Cances Research 
Against Cancer.” izird Rook, C: 
ence of the Corman Cancer Socte 
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feat Journal 1195 (193¢ 


Vaugh & Black, 
(1954). 
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Practice” (1957). | 

Arthur Coce, uD. 
Chapter 8. | 
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Issued in Washingten, 
Narck 19, 1970. 


Janes F. Rupowry 
2, Flight Sievcards Ser 
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_IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


: € a. 
, 


RALPH NADER, 
IRIS CLARK INGRAM, 
DORIS LIMONCELLI, 
MRS. HIRAM £. NEWBILL, and 
HENRIETTA R. WALKER, 
Plaintiffs, 
ve 
FEDERAL AVIATION _ADAENISTRATION 
and 
HONORABLE JOHN H. SHAFFER, 
_ Acninistrator, Federal 
Aviation Administration 


Defendants. 


BUG E CEC reer vey yyy 
*. 


- 


MOTION FOR PRELIMINARY INJUNCTION 


- Pursuant to Rule 65 of the Federal Rules of Civil Procedure, 
plaintiffs, by their counsel, respectfully move this Court to issue 
a preliminary order ‘enjoining defendants from failing or refusing to 
immediately ban smoking of cigars, :¢igarettes “and pipes. on all 
passenger carrying commercial airer2£ét inclucing rotorcraft. 
The bases for this Motion are outlined in the attached 


Menorandun of Points and Authorities. 


Respectfully submitted, | 


{Anthony Z. Roisman 
Berlin, Roisman and Kessler 
1910 N Street, N. W. | 
Washington, D. C. 20036 


Counsel for Plaintiffs 


- UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RALPG NADER, et al., 


Plaintiffs, 
Vv. 
Civil Action 
FEDERAL AVIATION ADMINISTRATION 
and HONORABLE JOHN H. SHAFER, No. 1535-70 
Administrator, Federal Aviation : 
Adainistration, 


Defendants. 


DEFENDANTS * MOTIGN TO DISMISS AND 
FOR SWEARY JUDGCNTS AND OPYOSITICN 
TO PLAINTITTS! MOTION FOR PROLIMINARY INJUNCTION 


Ss 


- Defendants by their attorney, the United States Attorney for 


the District of Coluxbia, hereby respectfully -- 


1. Move the Court to dismiss the action and, 
alternatively, for summary judgment on the 
ground that there is no issue as to any 
material fact, and defendant Shaffer is 
entitled to judgment as a matter of law. 


Move the Court to dismiss the action as 

to defendant Federal Aviation Administration 
for lack of jurisdiction, in that the FAA is © 
not a suvable juristic entity, and the doctrine 
of sovereign immmity bars suit as to the 


United States of Averica, 


3. Oppose plaintiffs’ motion for preliminary 
; injunction. ; 


Incorporated herein end made a part hereof are the following 
Governnent exhibits (identified as indicated); 


Government 


Exhibit No. Description 


Affidavit executed by Janes F. 
Rudolph, Director, riight 
Standards Service, Federal 
Avietion Acministration - 
(together with "Advance Notice of 
Proposed Xule Making’. 


Government Sian | 
’ Exhibit No. “ "Peseriotion 


2 ee Petition filed by Ralph Nader in 
: FAA Docket No. 10012, entitled 

“Petition Recuesting Immediate 
Enactment of a Rule Abolishing the 
Smoking of Cigars, Cigarettes and 
Pipes. on Passenger Carrying flichte 
of Civil Aircraft Including Fotor= 
eraft,” and FAA acimowledgnent of 
receipt thereof. 

Letter from petitioner Nader's 

counsel enclosing edditional docu- 

mente for the record in FAA Docket 

‘Ro. 10012 (attachzents thereto 

appear with the complaint in this 


action). - | 

| 
“Petition to Intervene! filed in 
FAA Docket No. 10012 (including 


affidavits) end FAA acknowledgment 
of reccipt thereof. 


In support hereof, a Statement of Material Facts end Menorandua 


of Points and Authorities is submitted. | 


Is} 
2 Gris e FLANNERY 
United States Attorney 
. 
sf: 
SLPH MN. HAND | 
Assistant United States Attorney 


GLL 2S KMAN 
' Assistant United States Attorney 


CERTIFICATE CF SERVICE io 


| 
I HENEEY CERTIFY that service of the foregoing Defendants* Motion 

to Dismiss and for Summary Judement and Opposition to Plaintiffs’ Motioa 
for Prelininiry Injunction, Statedent of Haterial Facts, surportin? 
memoranda of points and authorities, and affidavit of Jazes F. Rudolrh 
has been mace upon plaintiffs by mailing a copy thereof to Anthony 2. 
Roisman, Fsq., 1910 N Street, N.W., Washington, D.C. 20036, on this 

Bek coy of Jue, 1970. : - 

s/ 

>. Jie aieh : 
Assistant United States Attorney 


et 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT CF COLUMBIA 


* 


RALPH KADER, et al., 
Plaintiffs, 
Ve 
Civil Action 
FEDERAL AVIATIC? ADMINISTRATION 
and ECHORALLZ JOAN H. SRAFER, No. 1535-70 
Adrinistrator, Federal Aviation 
Acministration, ae 


2 Defendants. 


SeRTEMERTOrE oe FACTS 
(Assuming that this matter is judicially reviewable at all) this 
litigation presents solely this question of law: Whether deferdant 
Administrator, Federal Aviation Administration ("FAA"), acted arbie 
trarily or capriciously in exercising the emergency power conferred 
upon him by 49 U.S.C. § 1485(a), Proviso Cne, by determining that no 


such emergency was presented as would warrant issuance of an exergency 


regulation immediately banning sil.smoking of cigars, cigarettes end 


‘pipes on civil aviation passenger-carrying flights. 


Although there are here no factual issues triable by the Court, 
we present -- for the Court's convenience and in general conformity with 
Local Pule 9(h) -- the following Statement of the *aterial Facts: 


The Material Facts 


1. Plaintiff Rader on December 8, 1969 filed a petition with 
the FAA Administrator {assigned Docket No, 10012) requesting that 
the Administrator issue an immediate rule bannirg the smoking of 
cigars, cigarettes and pipes on all passenger-carrying air flights. 


2, Four individuals sought to join in this petition, They were 


permitted to intervene as fanterested partics. 


© Pete 


ae 


BEST COPY 
from the origin: 


3. The FAA Adninistrator (acting by his delegate), taking into 
account the points made in the petition end all other relevent data, 
and applying the FAA's expertise in respect of the matter, acterained 
that no such emcrgency requiring immediate action in respect of air 
coumerce existed 2s to warrant invocation of the suspension authority 
vested in the FAA Adainistrator by 49 U.S.C. § 1485(a), Proviso One. 
Incorporated herein by reference is the statement of the reasons 
supporting this determination, set forth in the affidavit of Janes 
F. Rudolph, Director, FAA Flight Standerds Servi, (Govement Ex. 1) 
and the "Advance: Notice of Proposed, Rule Making" annexed thereto. 


4&. On March 25, 1970 the FAA Administetor (acting by his 
delegate) issued this "Advance:: Notice of Proposed Rule Making" 
inetituting an “in depth exploration" by the FAA of the proposed 
ban on sooking in civil aircraft, insofar as the passengers are con=- 


cerned. 


5. The FAA Adnintstrator (acting by his delegates) has under 
| 
current study the further questioa whether rule-making proceedings 
should be initiated relative to snoking by crew personnel of 


passenger-carrying aircraft in civil aviation. 


Ascistant United States Attorney 


s 


shi, Litt 
Assistant United States Attorney 


\ 


/ 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT Of COLUMBIA 


~~ 


RALPH NADER, 

IRIS CLARK INGRAM, 
DORIS LIMONCELLI, 

MRS. HIRAM E. NEWBILL, 
HENRIETTA R. WALKER, 


Plaintiffs 


. 


ve CIVIL ACTION NO. 1535-70 


FEDERAL AVIATION ADMINISTRATION 


and 
HONORABLE JOHN H. SHAFFER, 
Administrator, Federal 
Aviation Administration 


Defendants. 


AFFIDAVIT OF JAMES F. RUDOLPH 


City of Washington ) on 
District of Columbia ) 


JAMES F. RUDOLYH, being first duly sworn, deposes and says: 

1. I am assigned as Director, Flight Standards’Service, Federal Aviation 
Administration ("FAA"), Department of Transportation. 

2. On 8 December 1969, Ralph Nader filed a Petition for Rule Making with 
the FAA requesting that the Administrator exercise his emergency power under 
49 U.S.C. 1485 by banning smoking of pipes, cigars and cigarettes on passenger- 
carrying aircraft. In this Petition, Mr. Nader stated that this exercise of 
the Administrator*s ‘emergency power is required because of alleged iumincnt and 
serious threat of (1) fire in the plane; . (2) deleterious health effects upon 
the passenger; and (3) annoyance and discomfort to the passengers. 

3. On 24 December 1969, Iris Clark Ingram, Doris Limoncelli, 

Mrs. Hiram E. Newbill and Henrietta R, Walker filed a Petition to Intervene 
-in support of Mr. Nader’s original Petition. 

4 By letter dated 12 January 1970, Mr. Nader*s attorney stated as an 
additional reason for the exercise of the Administrator's emergency power that 
safety hazards result from smoking by flight crewmembers during operations; by 
letter dated 10 March 1970 Mr. Nader's attorney submitted additional materials 


Pore 


-. and references for docketing with Mr. Nader’s Petition, 
‘ 


. : e2e.- | 
5. Upon consideration of all of the information presented in support of 

Mr. Nader*s petition and all SSE ES otherwise available, the Deputy 

. Administrator determined that an emergency in respect to safety in air commerce 
did not exist requiring issuance of an emergency rule under the rirst Proviso 
to' 49 USC 1485, and that the proper course under the circumstances was to issue 
an Advance Notice of Proposed Rule Making, to consider the points raised in Mr. Nader's 
petition, along with another petition concerned with the subject of |smoking in 
passenger-carrying aircraft. In part, the bases for this conclusion appear at 
pages 5, 6 and 7 in the Advance Notice of Proposed Rule Making (annexed as Exhibit 
"A" to ‘this affidavit). Additional FAA views supporting this determination ares 


(a) aitiitons of miles have been flown over many years without 


passenger smoking creating 8 safety problem; | 

(b) Meaningful assessment of the ‘magnitude of the POE 
safety hazard created by passenger smoking must await completion of 
more extensive scientific inquiry into this problem, specifically Ann 
sidering the environment within a passenger-cerrying airplane; - : 

(c) No substantial evidence has yet been obtained by the PAA 
demonstrating that the presence of the toxic substances contained iin 
tobacco smoke in the crew compartment, or the smoking of orcas by 
members of the crew, can cause a decrease in night vision, sensitivity, 
reaction time, judgment or decision-making capabilities, to a degree that 
the high level of safety required in ache public interest for passenger-carrying 
aircraft would be so a eee as to constitute "a hazard ‘to air safety (while 
there is some evidence that pilots wns smoke cigarettes with deep inhalation 
may experience some decrease in night reton sensitivity [rod vision], pilots 


in civil aviation do not depend upon high night vision sensitivity for safe 


: | 
operation; they work with brightly-lighted instrument panels, runways, and 
| 


anti-collision lights); 

(a) Tobacco-sucking in aircraft passenger cabins does not prevent 
compliance with FAA ventilation standards set forth in 14 CFR 25. 31 and 29.831, 
in that any concentration of Robeccocsacke is greatly reduced when mixed with 
ventilation air, for example, & typical fully-occupied cabin, with half the 
passengers smoking, would contain a carbon monoxide concentration | of less than 


5 parts per million ("ppm") which is considerably less than the 50 ppa 


concentration linit established by the FAA. 
{ . 


° 


6. The Advance Notice of Proposed Rule Making (Exhibit "A") was published 
in the Federal Register on 25 March 1970, 35 F.R. 5045. 

‘7. The matter’ whether any possible safety hazard is created by smoking 
by members of the flight crew, is presently under FAA study to determine 


whether any rule-making action is required in that regard. 


ry 


aa 
' 
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SEAL j Notary Public 
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My commission expires /‘c@xyv.. /f /772. 
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IN TAH UNITES STAGES DISTPICT CCurs 
_ POR THE DISTRICT OF COLUUBIA 


RALPH NADER, 
INTIS CLARK INGRAM, 
ponis LINONCELLI ¢ 
MBS." HIRAM B. NEWBILL, and _ 
MSNRISTTA R. WALKER, 
; PlaintifZs, 
vey 
PEDERAL AVIATION ADMINISTRATION 


No, 1535-79 


. 


AND 


HONORABLE JOHN 2. SHAFFER, 4 J 77 C . 
Raninistrator, *Pecoral “ i nA 
Aviation Raministration, Verbs Fait Cond , Bess 
| 
| 


ORDER 


OO eh 0 0 a OI 


Defentsants. 


This matter having come before this Court for hearing on 
Plaintiffs' Motion for Prelix “inary Injunction ane Defendants’ éotio: 
to Dismiss and fer Surmary Judenent sft is tris pant? Ray of June, 1979 
ORDERED: 


1. pefentants’ Motion to ‘Bismiss is denied. 

2. Defendcants' “otion. for Summary Judament ae 
Plaintiftfs' Motion for Prelininary Injunction are postpone? 
for further hanring ani decision until August 17, 1970. 

3. This case is remanded to the Pederal teiation 
Adninistration and nefemiant, Administrator in directed to 
file with this Court, within 39 Ccays,°a full cor plete state- 
ment of the reasons, “both factual and legal, for nis refusal 

“to order an enercency ban on snoking on 212 BOSE 
carrying civil aircraft (including rotorcraft) and ‘all 
materials considers? by the adninistration ina eae his 


factcal Ceterminations. 


UNITED ETATES DISTRICT COUAT 
EGR Tc DISTRICT GY COLUMBIA 


RALPH NADER, et al., 
] Plaintiffs, 
Vv. ee Civil Action No. 1535-70 


YEBERAL AVIATION ADMINISTRATION, 
et al., 


Defendants. 


DEFENDANTS’ 
SUPPLEMENT TO MGTICN 
TO DISHISS AND FrGR SUMMARY JUDGMENT, 
AND TO CPPCSITICN Te PLAINTIVYS' 
MOTION PCR PRELIMINARY IQUUNCTICGN 
Defendants by their attorney, the United States Attorney for 
the District of Columbia, in supplementation of their motion to 
dismiss and for summary judgment, and of their opposition to 
plaintiffs’ aotion for preliminary injunction, and,.as required by 
the Court's direction contained in ite order of June 26, 1970, 
hereby file the annexed statement (marked “Goverment Exhibit lo. 5”) 
of the Administrator, Federal Aviation Acuinistration ("FAA"), 
setting forth in full the FAA’s reasons for denying plaintiffs‘ 
petizion for issuance of an eaergency rule under the First Proviso 
to 49 U.S.C. §1485, banning smoking on ali passenger-carrying civil 


aircraft. 


For the reasons set forth in the original motioa and opposition, 


and in this supplenzent, the Court should now disaiss the gction and 


deny plaintiffs’ motion for preliminary injunction. 


HOMAS A. it LANKER 
United States Attorney 


| 
OSEPH S. RANUOM 
Assistant United States Attorney 


Ia/ 


TL Zia RAAN | 
Assistant United States Attorney 


CERTITICATZ OCF SFRVICE 


| 
I HEREBY CERTIFY that service of the foregoing defendants’ 
supplement to their motion and opposition has been nade upon 
plaintiffs by causing a copy thereof to be band-desivered to their 
attorney, Anthony Z. Roisman, £sq., 1910 N Street, ReWe, Washington, 
D. C. 20036, on this 7th day of august. : 


9 | 
G ELMNERMAN 
Assistant United States Attorney 
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UNITED STATES OF AMERICA 
FEDERAL AVIATION ADMINISTRATION 
DEPARTMENT OF TRANSPORTATION 
WASHINGTON, D. C. 
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In matter of petition of 


RALPH NADER, et al. 
: Regulatory Docket 
for issuance of an emergency rule under 49 U.S.C. No. 10012 
1485 immediately banning the smoking of cigars, 
cigerettcs and pipes on passenger-carrying air 
flights. “ 


RR RK KR KEKEEEE EK KR OK RR 


—""""“'‘gratrement of Reasons for 


Determination of No Emergency ater 


. 


Petitioners seek the issuance of an emergency rule imvediately banning 

the smoking of cigars, cigarettes and’ pipes on all passenger-carrying 2ir 
flights, under the First Proviso to 49 U.S.C. 1485(a). That statutory pro- 
visicn confers authority upon the Federal Aviation Administrator, when he 

"Ss of the opinion that an emergency requiring immediate action exists in 
respect of safety in air commerce," to immediately enter an emergency 

cule -- without notice, hearing, or report -~ if he reasonably deems that 
action to"be essential in the interest of safety in air commerce to meet such 
“emergeacy." : 


The original petition herein was filed on 12 December 1969 by Ralph Nader. 
It was supplemented on 24 December 1969 by petitioner/intervenors 

Iris Clark Ingram, Doris Limoncelli, Mrs. Hiram Newbill and Henrietta Rk. Waker. 
On 14 January 1970 it was supplemented by a letter from petitioner Nader's 


attorney. 


Petitioners asserted that emergency rule making is required as a matter of 
safety and comfort tc passengers on air flights because: . 


(1) Lighted cigarettes, cigars, and pipes ‘create an imminent and 
serious threat of fire or fire-induced smoke in the aircraft; 


(2) Tobacco smoke is deleterious to the health of the passengers; 


(3) Smoking is an annoyance and discomfort to, and discrimination 
against, the nonsmoking passengers; and 


(4) Smoking by flight crcwrembers during operations presents a possible 
distraction and imninent danger 2s the result of an usntray fire, a wayward asn; 


smoke itself, or other smoking-related possibilicies. 
> A TT 


. 


Government Exhibit No. 5 


Oe . 
& hen 


Upon consideration of all of the information presented in support of the 
petition, and!all information otherwise available, the Deputy Administrator 
determined that no emergency existed in respect of safety in air commerce 
such as to require issuance of an emergency rule under the First Proviso 

to 49 U.S.C. 1485(a). He further determined that the proper course for the 
Federal Aviation Administration ("FAA") to take, in light of the available 
information and application of the FAA expertise in the matter, was to issue 
an Advance Notice of Proposed Rule Making (“"ANPRM") to consider the points 
regarding the possible safety hazard created by passenger-smoking raised by 
this petition, and another petition concerned with the subject of smoking in 
passenger-carrying aircraft. Petitioners sought court review. Nader, et al. 
v. Federal Aviation Administration, et al., U.S.D.C. D.C. No. 1535-70. By 
order entered 26 June 1970, the District Court directed the Federal Aviation 
Administrator to file with the courts "a full and complete statement of the 
reasons, both factual and legal," supporting the Deputy Administrator's 
action. + 7 


In response to the Court's Order, I set out here the reasons, both legal . 
and factual, for the determination that no emergency requiring immediate” 
action existed in this matter, in respect of safety in air commerce, such 
as to warrant issuance of an emergency rule. This determination was made 
in the light of the FAA expertise, which has been developed over its many 
years of experience in regulating the design, manufacture and operation of 
passenger -carrying aircraft. Moreover, the material now contained in the 
Regulatory Docket submitted in response to the ANPRM support this 
determination. 


_ 


Legal Considerations 


The emergency authority vested in the Administrator by the First Proviso to 
49 U.S.C. 1485(a) is stringent in its terms. In wy view, it) may be. invoked 
only with care, under conditions indicating the existence of, an emergency 
actually calling for immediate FAA action, deemed to be essential in the 
4nterest of air safety, in order to meet such emergency. Where a situation 
has prevailed for many years, without any indication of its having any 

. seriously adverse effects on air safety, it simply cannot be deemed an 
emergency requiring immediate action within the meaning of this First Proviso. 


The Administrator's authority under the First Proviso extends to issuance of 
an emergency rule without notice, hearing, or the making or filing of any 
report. A determination not to invoke this emergency provision does not affect 
the FAA's undertaking to conduct in-depth studies and evaluations, and then 


to schedule a matter for ordinary rule-making proceedings. 


Moreover, the Administrator may not invoke his stringent authority under the 
First Proviso to ban smoking on an emergency basis on the ground of annoyance 
and discomfort to non-smoking passengers. It is the FAA's view that there is 
no authority under the FA Act to take this action even on a/ non-emergency 
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basis. Section 601 of the act (49 U.S.C. 1421), in pertinent part, authorizes 
the Administrator to regulate the conduct of individuals aboard civil aircraft 
in air commerce in the interest of air safety. Matters simply of annoyance 
and discomfort to nonsmoking passengers are not deemed to relate safety in 
air commerce. : 


: Pactual and Other 
' ‘Operative Considerations 


‘Applying these legal considerations, the determination of no emergency was 
‘based on the following factual and other operative factors: 


t 
4 
} 
i 


(1) Lighted cigarettes, cigars or pipes do not cceate a serious or 


‘Imminent threat of fire! or fire-induced smoke aboard passenger-carrying 


commercial aircraft. 

i 

‘Examination by FAA experts of the service record of passenger-carrying commercial 

‘aircraft, including the’ record cited in the present petition, revealed no evi- 

‘dence of a hazard of this nature associated with smoking on these aircraft, as 

presently regulated. Millions of miles have been flown over many years without 

passenger smoking creating a safety problem. There has never been an accident 
ttributable to smoking by passengers. No incident reports on record indicated 

‘that the fires that did occur in flight were caused by passenger smoking. 


{ 

“The FAA technical experts pointed out that: Smoking is not permitted during 
\fueling at the ramp because of the possibility of fuel fumes entering the 
laircraft during the fueling process, and fuel spillage around the aircraft. 
Smoking is not permitted on take-off or lending because if an aircraft were to 
crash the fuel lines or tanks might be ruptured and fuel or fumes might be 
ignited in and around the aircraft. There is no need for such precautions dur- 
limg en route flight, since there is enough time available, should a crash landing 
become necessary, to extinguish the cigarettes, cigars, or pipes. En route there 
lis no danger of a cigarette igniting fuel or fuel fumes during the flight since 
the fuel lines in the aircraft are well isolated from the passenger compartment. 
In the event of an en route mid-air collision with another aircraft, the banning 
jof passenger smoking would not measurably reduce the probability of an in-flight 
|fire. Nor is there a realistic possibility of an in-flight fire due to a pas- 
isenger's cr crew member's cigarette igniting fuel from fuel lines or tanks 
ruptured by violent turbulence. 


Relying on the expert knowledge and many years of experience of the FAA technical 
experts in regulating the design, manufacture and operation of passenger-carrying 
aircraft, it.was clear that before structural damage to such an aircraft re- 
sulting from severe turbulence could result in fuel escaping into the crew or 
passenger compartment, the damage to the aircraft would already have, resulted 

in a loss of control of the aircraft sufficient for the flight crew to declare 
an emergency and light the no smoking sign. Furthermore, it is customary for 
airlines to light the no smoking sign when heavy turbulence is encountered, as 

'a matter of passenger comfort. : 

| 
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“'@he FAA technical experts further pointed out that: Current fire-resistance 
‘standards for interior cabin materials (such as seat upholstery, floor covering, 
draperies, wall panels, etc.) ensure that they are not easily ignited by smokers 
_and that, if ignited, they are slow-burning and self-extinguishing. In any event, 
if a fire should occur from smoking, it would be small, easily detected, and 
readily extinguished by the crew using the hand fire extinguishers prescribed 

by the current regulations. A cigarette coal dropped (or placed) on cabin 
carpet material currently in use would produce a very slow combustion with no 
active burning. on coated fabrics, side walls, ceiling, draperies, and parti- 
tions, the material would melt away from the coal but combustion would stop 

when the material was no longer in contact with the coal. 

As for the CAB Accident Report relative to the UAL Viscount Accident near 
Parrottsville, Tennessee, on 9 July 1964, cited by petitioners, that report 
states only that the probable cause of the accident was an "uncontrollable 
in-flight fire of undetermined origin in the fuselage." Of the kinds of 
combustibles that might have been involved in this fire (reports the CAB on 

page 12) only kerosene, hydraulic fluid, and lighter fluid were known to be 
aboard the aircraft. Of these (the CAB continues) only kerosene and hydraulic 
£luid were known to be aboard "in sufficient quantity to produce the fire 
experienced," In the opinion of the FAA experts, passenger smoking was not 4 
contributing factor in that accident. Ordinary lighter fluid was not on board 

in a sufficient quantity to have caused the fire experienced. The kerosene 

and hydraulic fluid were isolated from the passenger and crew compartments and, 

herefore, could not have been ignited. by a cigarette. 

| 

n this connection as the FAA experts noted: Portable hand fire extin- 

ishers (H20 and CO ) are conveniently located throughout the aircraft and 
re readily availablé for immediate use in the event a fire occurs from any 
ource., Each compartment where smoking is permitted is equipped! with 
'self-contained removable ashtrays. Further, each receptacle for towels, 
paper or waste must be at least fire resistant and must have a means for 
containing possible fires. Smoke emitted before .the fire is extinguished 
would be dumped overboard from the passenger compartment within 2-3 minutes 
during flight and in half this time from the crew compartment, and after the 
‘fire is extinguished smoke would no longer be emitted. 
‘As for the cabin fire incident cited by petitioners, which occurred on TWA 
Flight 703, a Bocing 707-331B, on 27 October 1963, the source of ignition in 
\that case has never been determined. Petitioners’ assumption that a lighted 
icigarette started the fire has apparently been taken from a new$ account of 
‘the incident. The FAA experts advised that analysis found no evidence 
that a lighted cigarette was involved. There was no statement by the cabin 
attendants that a passenger was smoking or might have been smoking. The need 
for emergency evacuation was determined by the standard procedure to evacuate 
passengers upon the occurrence of any emergency while the airplane is on the 
ground, The smoke was not promptly cleared because the ventilating system 
ceased to operate when power was cut off and the engines shut down in pre- 
paration for emergency evacuation of the airplane. In flight the cabin air 
is completely changed approximately each three minutes, and had! the incident 
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‘occurred in flight, there would have been little, if any, effect from the smoke 
because it would have been discharged overboard as rapidly as it was generated. 


The FAA has a continuing program to improve the probability of occupant survival 
in an airplane accident. As a consequence of the FAA's concern over the hazard 
of a cabin interior fire in transport airplanes, the FAA has undertaken suc- 
cessive upgrading of the airworthiness standards which specify the resistance 

to burning requ.red of cabin interior materials, when permitted by advancing 
technology and practicability. In this connection it is noted that the FAA 
amended its airworthiness rules in September 1967, because it agreed that 
continual upgrading of the standards for fire protection of compartment inte- 
riors is necessary to make themaximum possible use of the best interior materials 
as they become commercially available and to encourage the development of such 
materials. In light of this approach, current FAA regulations require that 
material used in each compartment occupied by the crew or passengers be self- 
extinguishing or fire resistant as the case may be. This material includes 
Snterior wall panels, interior ceiling panels, draperies, structural cover 
transparencies in panel form, and coated fabric insulation covering which must 
be self-extinguishing after flame removal when tested in accordance with — 
‘Appendix F of Part 25 of the Federal Aviation Regulations. 


Amendment 25-15 to Part 25, adopted 20 September 1967, and made applicable 
ko all in-service transport airplanes by Amendment 121-30, also adopted 
20 September 1967, specifies flammability limits for all cabin interior 
materials except wire insulation and small parts that are enclosed or behind 
spholstery. The minimum flame temperature required to produce ignition in 
jtesting materials to determine compliance with these standards is 1550°F, 
produced by a flame at least 1 1/2 inches high emanating from a 3/8-inch 
Saaee tube. Winder and Hoffman, in their reference text, "Tobacco and 
obacco Smoke," state, the burning temperature of tobacco as ranging between 
1L700°F (900°C) and 2190°F (1200°C), with a drop of 210°F (100°C) to 300°F 
(150°C) during static burning (without puffing or 2 forced draft). Any fire 
caused by 2 burning cigarette coal would be of the type already described, 
4.e., slow burning and easily extinguished. . 


‘In support of this Federal Aviation Administration policy of continual 
upgrading of the standards for fire protection of compartment interiors, 
Government and industry development programs were established to find ways 

to increase passenger and crew survivability through improvements in interior 
materials. As a result of these development programs, materials are now 
available for use in crew and passenger compartments that resist fire more 
effectively. In keeping with its policy with respect to materials, the FAA 
issued NPRM 69-33 on 12 August 1969, to upgrade these standards. The final 
rule is now in preparation. 


Furthermore, the FAA experts were of the view that the presence of oxygen- 
dispensing equipment does not constitute a fire hazard. Oxygen is dispensed 
to all aircraft occupants only in the rare instance of cabin depressurization 
at high altitude and, even then, in small quantities relative to the cabin 
volume. When oxygen is dispensed, smoking is again prohibited. 
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Oxygen is not a combustible material. Oxygen is required for combustion of 
flammable materials, and a third component, a source of ignition, is also 
required for burning to occur. FAR 25.1451 and 25.1453 state protective 
requirements to prevent oxygen carried in transport airplanes from participating 
in a fire, Essentially the oxygen is kept separate from both flammable materials 
and sources of ignitiorand prevented from being accidentally released, While 
oxygen itself is not flammable, it will increase the combustion rate of any 

, burning material with which it comes in contact. It should be noted that the 

_ total maximum flow of ‘supplemental breathing oxygen through all the passenger 
masks will increase the cabin oxygen content only very slightly - on the order 
ef 1% or 2%. This is not an additional hazard regarding flammability of cabin 
interior materials. 


The passenger oxygen system on turbojet aircraft does not have oxygen in the 
lines located above the passenger service units in the passenger cabin until 
the cabin altitude goes above 12,500 feet or the system is turned on manually 
in the cockpit. Then, the initial surge of pressure into the lines opens the 
oxygen mask door in each passenger service unit, the attendant stations and 

the lavatories causing the masks to drop out. Any time the line is pressurized, 
the "No Smoking, Fasten Seat Belts" and lavatory "Return to Cabin" signs i 
illuminate. . 
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Portable oxygen bottles are used when oxygen is needed or desired on an 
lfndividual basis. Stewardesses are instructed to see that smoking does not 
itake place in the immediate vicinity of a passenger using oxyget. 


| (2) There is no sound basis for concluding that smoking aboard passenger- 
carrying commercial aircraft constitutes a health hazard for nonsmoking pas- 


sengers amounting to a health emergency. 


‘The FAA medical experts have advised that, while smokers may endanger their 
‘own physical well-being by smoking, there is no sound basis to support petitioners’ 
assertion that smoking by passengers in passenger-carrying civil aircraft poses 

a substantial threat to the health of nonsmoking passengers. Hence, there was 

‘mo reason why the FAA should have acted here on any emergency basis. . 

; : | 

Neither the material submitted by petitioners, nor any other information now 
‘available to the FAA medical experts, indicates a danger of loss of, or threat 

'to, life or permanent injury to health due to exposure to tobacco smoke on board 
‘today's well-ventilated passenger-carrying aircraft. 


The evidence and data available, including that submitted by petitioners, all 
related to health hazards of tobacco smoking in a confined environment. But, 

‘as the FAA experts point out, the environment in a certificated passenger-carrying 
‘commercial aircraft is not such a confined environment as is dealt with in this 
material. fn 

This is the significant difference: Under the FAA certification requirements 
regarding cabin air for passenger-carrying aircraft, an exchange of air in the 
aircraft occurs approximately every three minutes during flight. The exhaust 


air system for passenger-carrying civil aircraft is unique in that air is not 


1¢ 
a -7- 


funneled out throiigh specific ports or tubes, but is in fact, passed through 
the very walls, floors and ceilings of the inner shell of the cabin. This is 
unlike the common system of air conditioning in which input ducts at one 
location and exhaust dugts at another location produce a definite air flow 
pattern, or draft. Air conditioning odors or smoke which exist on board air- 
craft, is not drawn over, under or around the occupants of the cabin. The air, 
including smoke, simply passes out of the cabin via the most direct route from 
its source (generally in the ceiling above the aisle or from individual ducts 
hbove the passenger's seat) to the nearest wall, ceiling or floor. The occupants 
of a modem aircraft are provided better isolation from smoke, dust and odors 
than they are in their homes, automobiles, and other surface transportation 
‘Systems. In fact today's’ passenger-carrying commercial aircraft may be one of 
the healthiest environments available to the average American in today's pol- 
luted world. 


Contrary to petitioners’ assertion, tobacco-smoking in aircraft passenger cabins 
does not prevent compliance with FAA ventilation standards set forth in 14 CFR 
25.831 and 29.831, in that any concentration of tobacco-smoke is greatly reduced 
‘when mixed with ventilation air. Preliminary results from a joint FAA-HEW 
study indicate that a typical fully-occupied cabin (165 passengers for the 
Boeing 707, 224 passengers for the Douglas DC-8), would contain an average 
carbon monoxide and carbon dioxide concentration of less than 5 parts per nil- 
lion ("ppm"), as a result of passenger smoking. This is considerably less than 
the 50 ppm concentration limit established by the FAA. 

' . 


} 

Yn the absénce of any reliable data concerning aircraft cabin air contamination, 
there was no reason to believe that passenger smoking would have a significant 
effect on the health of nonsmoking passengers. As the FAA medical experts 
explain: For years doctors have tried to deliberately instill medications 
(antibiotics, decongestants, etc.) into the inner areas of the lungs, and have 
been hampered, if not defeated, by the very nature of the act of breathing. 

The problem is that the air in the deeper portions of the lungs does not actually 
‘leave the areas everytime one exhales. There is mever a true turn-over of the 
‘air mass in the lungs but merely a degree of mixing of old and new air. It 
takes many exchanges of "new" air, which for the ill patient might contain 
moisture plus decongestants, before the doctor cam get 2 good concentration of 
the drug where he wants it. Consequently, there would need to be heavy con- : 
centration of smoke and many, many exchanges of this heavy vapor before a person 
would get large quantities of contaminent deep into the lungs. 


< < 
To cause the kind of damage to the lungs of nonsmokers suggested by petitioners, 
the FAA medical experts explained a nonsmoking passenger would have to make a 
deliberate effort to inhale the concentrated smoke from the end of a cigarette. 
In any event, before he could get any significant amount of contaminent in his 
lungs, irritation of his nose and throat wauld drive him. off to a safe dis- 
tances The information which is available on modern well-ventilated aircraft 
(including preliminary data from a current FAA-HEW study) indicates that there 
is no reason to believe that the nonsmoking passenger would be exposed to an 
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so as to require emergency action to protect it. 

| 
The ANPRM has generated many comments by the medical community which have been 
incorporated into the Regulatory Docket. Particularly helpful are extensive 
comments on the medical materials presented by petitioners, including a review 
of pertinent articles presently contained in medical literature, which has been 
‘submitted by the /.ir Transport Association. 


amount of contaminent sufficient to be considered "hazardous" to his health, 


t 


'As noted by the FAA medical experts: The environment of the modern aircraft 
ifs well-ventilated. No technical studies concerning concentrations of gases 
or particle matter in environments similar to the modern well-ventilated 
aircraft have been presented to the FAA. And the FAA is not aware of any 
\studies involving such a well-ventilated environment. A review of the liter- 
‘ature referenced by the petitioners reveals that the environments and study 
‘criteria there involved were limited to confined and unventilated rooms. 
None of the references cited, especially with regard to human beings, presented 
ithe concentrations of tobacco smoke in the atmosphere, nor were ventilation 
rates defined. Literature does not reveal epidemiological evidence, i.e., a 
pattern of cause and effect among case histories, indicating that intermittent 
indirect exposure to tobacco smoke constitutes a major hea lth hazard, 


FAA medical experts further pointed out: The problem created by smoking on 
passenger-carrying aircraft for persons suffering from allergies or from diseases 
which may be aggravated by the possible irritating effect of tobacco smoke is 
no greater than that which they must face in stores and other buildings open 
to the public, in other means of public conveyance and even when walking on the 
streets of some of our larger cities. Moreover, considering the rapid exchange 
of air in today's aircraft and its unique ventilation system, these passengers 
have an opportunity to seat themselves in a location where they will be able to 
breathe air effectively isolated from the smoke generated by other passengers. 
Although moving about the airplane may bring these passengers in contact with 
ltobacco smoke, this exposure is no greater than that which they must face at 
an airport before and after their flight. If their condition is serious enough 
jthat they must have available a medical device (a mask or a separate oxygen 
‘system), for use in public places where they might encounter tobacco smoke, 
then they will have such a device available for use on an aircraft, and will 
be able to use it for their protection. Therefore, I am persuaded that no 
jemergency exists regarding the health of passengers with allergies or diseases 
hich may be aggravated by possible irritation from tobacco smoke. 

« i 


lpAA experts were of the opinion that the matter presented by the petitioners (acc 
y others) warrants an in-depth exploration of the health hazard question as 
irelated to nonsmoking passengers. They have advised that meaningful assessment 
jot the magnitude of the possible safety hazard created by passenger smoking must 
‘await completion of more extensive scientific inquiry into this problen, specifi- 
jeally considering the environment within a passenger-carrying airplane. The 
‘FAA and the Department of Health, Education and Welfare have entered into a 
joint study to measure the amounts of tobacco smoke contaminents in air trans- 
‘port aircraft, using flights carrying military personnel and dependents as a 
"test bed" for the study. The test period which began in January 1970 is 


a 


scheduled to run for approximately one year. By the FAA's ANPRM issued 

19 March 1970, public comments was invited on this problem. The FAA has re- 
ceived a large number of responses (some 3000 letters) and is now studying 
these comments and suggestions. x . 


rere ? r S r 
(3) Petitioners' assertion that an emergency exists as 2 result of 
“unjust discrimination" against nonsmoking passengers is unsupportable. 


It is clear from the petition that petitioners assert economic discrimination 
against nonsmoking passengers as a result of smoking aboard passenger-carrying 
aircraft. They cite 49 U.S.C. 1374(b) which relates to a carrier's duty to 
provide service, just and reasonable rates, and just, reasonable and equitable 
division of fares between carriers. Clearly no economic discrimination could 
result in an emergency in respect of safety in air commerce. 


Since the annoyance and discomfort of passengers is unrelated to safety in air 
commerce and, therefore, not the proper subject for FAA regulation, the factual 
basis for petitioners’ assertion need not have been considered. : 


(4) Smoking by aircraft flight crew members does not reduce the high 
level of safety required ‘in the public interest for passenger-carrying aircraft. 


No substantial evidence has yet been obtained by the FAA demonstrating that the 
presence of the toxic substances contained in tobacco smoke in the crew compart- 
ment, or the smoking of cigarettes by members of the crew, can cause a decrease 
din night vision sensitivity, reaction time, judgment or decision-making capa- 
bilities; to a degree that the high level of safety required in the public 
interest for passenger-carrying aircraft would be so reduced as to constitute 

'@ hazard to air safety. While there is some evidence that pilots who smoke 
cigarettes with deep inhalation may experience some decrease in night vision 
sensitivity [rod vision] as a result of the lowering of the oxygen content of 
‘their blood, pilots in civil aviation do not depend upon high night vision 
sensitivity for safe operation, They work with brightly-lighted instrument 
‘panels, runways, and anti-collision lights. All pilots, smokers and nonsmokers, 
xely on the objects they observe outside of the cockpit at night having the re- 


quired bright Lighting, since frequent reference to Lighted instruments inside 
the cockpit of necessity impairs the ability of any pilot to adjust his eyes to* 


the darkness outside. 


As for the Piedmont B-727/Cessna 310 collision accident on 19 July 1967, FAA 
technical experts advised that the possibility of ashtray fires in aircraft 
crew compartments does not present a significant safety hazard such as would 
require an emergency banning of smoking by aircraft crew members. 


The matter whether any possible safety hazard is created by smoking by members 
of the flight crew, is presently under FAA study to determine whether any 
‘rule making action is required in that regard. * 
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In consideration of the foregoing reasons, it was determined that no 
emergency existed in this matter in respect of safety in air commerce. 


K. M. Smith 
Acting Administrator 


Issued in Washington, D.C., on this 7 day of August 1970. , 


Appendices A, B, and C as attached to 


PETITIONERS SUPPLEMENTAL MEMORANDUM IN SUPPORT 
OF THEIR MOTION FOR PRELIMINARY INJUNCTION AND IN 
OPPOSITION TO DEFENDANTS MOTION FOR SUMMARY JUDGMENT 


«< 
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Honorable Warren ©. Burger 
United States Supreme Court 
December 18, 1969 


° 


— 
On one eccasion I was travelling fron Washington to 

Minneapolis-St. Paul when by head count’ 37 passengers were 

smoking and the plane crow insisted they cculd do nothing 

although the Stewardesses were as red-eyed as Iwas. I was finally 

compelle?t to, leave the plane at Madison, Wisconsin, stay over- 

nicht’ and fly to St. Paul the next Gay. 


Harold Weiss, 
Director 
Automation Training Center 
Reston, Vircdinia 
April 3, 1979 

\ . 

I am a frequent air traveler, typically 2 or more trips a 

month, and have always been considerably bothered by the high 
level of smoke in confined areas. Such as airplane cabins. After 
having some skin tests, I have learned that I am allergic to 
tobacco. 


Jack Greenberg’ 
Director of Res2arch and Development 
Miller-Morton ot 
Redmond, Virginia 
April 3, 1976 
On all flights I had to breath someone elses smoke. Unfortunatcly 
this affects my sinuses and makes me ill. For years I have been 
leaning back in my seat and hoping the air intake would keeo the 
smoke away from me. . 


Guy %. Sturgis te 

Director of Corporate Relations 

TyGer Systems, Inc. 

Miami, Florida ; y . 
March 27, 1979 : ae 2 ws 


Not only is the cigarette smoke injurious to. ny eyes, but 
also it causes a sore throat and I am sure that it is adversely 
affecting my lunas. 

(Travels more than 30,900 miles each year.) 


Mes. Leonard F. Moreland 
2009 Pari: Avenue 
Long Beneh, California 
March 26, 12870 

I am allergic to cigarette smoke, and when I left the plane 
in Chicago, I ceuld not see, smell, hear er taste, and my 
face looked. as though it had been used as a punching bad by an 
apy centice boxer -- my eyes were swollen shut, my lips vers so 
ouffed-uo that the upper Jip was blocking my hostrils, and ny 
ears were so plugged-up that I require3 medical attention as soon 
as we arrived in Milwaukee. : . 


Miss Millicent Brown 
‘New York City, New York 
March 29, 1975 : : 
Ioana OSE Exposure to eionracte snoke 
gore throat, coughing, phlegn, and other syxptons. 
Reed %. Powell 
Associate Dean 
Ohio oe University 
April 1979 
(Professional raveler) 
on a recent triv I left the airplane somi-asp phyxicted, having 
inhaled smoke fums2ll sides during my journcy. This) inhalation 
affects ny throat and voice so that I can not perforn my jo> 
as effectively. | 


Willian G. Kulle : le 
Cornellus, New York + | 
March 27, 1979 a 


- - 


I cannot say for sure that breathing some other person's smoxe 
si injurious to my health but I con’t need to ask onynne about 
how it burns my eyes and nose and. gives me a sore thronxt & ana 
headacne. . : 

» f 
Grant A. Stuck : Pie. . 
D.D.S., Momber of United . rie mene - 
air Lines 190,009 sile Club 
Chicago, Tllinots ee 
Maxch 25, 1970 .» * va : 3 
The provlem is that Srosenine smoke continuously 
_ violent headache. I feel sick all over. Many tines 
even eat the food that is there. 
Herbert Argintar, P.2. 
Teaneck, New Jersey - -- ; : 
March 26, 1970. ~ i 


Ioana 1n0, 00 miler <-- 100, 000 miles of choking on billowing, 
nauseating cigarette sncke and throat iexitating Se STIOKC. 


EB. Stanton baley : 
Rouston, Texas i Lait Bich! Be , 
March 26, 1979 ae 
(Frequent Traveler) 


fruly dread the tine when the "Yo Smoking” sign, is extinguishes 
and it seems that the cabin is inacdiately filled wilth bliss 
cigarette smoke. I can't say that this is harmful to my health 
but I do know that the condition is extrenely izritati nq to my 
nose, SELES and SRLS P 


Y AVAILABLE 


Mr. & Mrs. Daniel Comotta 
Sarasota, Ploricja 
April 3, 1979 2& , 

I woulda like to go on record as being strongly against smoxing 
being permittes on vlanes 2s it is for me a cause of deep 
nausea and I am therefore forced to hold tissues against my mouth 
anad nose to breathe throuch thes for the whole trip. 


R. A. Sheares 
Hensor Corporation 
Houston, Texas 
March 26, 1979 


On nearly every flisht I have been on, I have left the lene 
slichtly 421 and on two or three occasions very ill--to the point 
of nausea, On these occasions the effact usually “lusts about 
6 hours. 


Cone Wilson 

Anerican Mutuzl . 
Charieston, South Carolina 
Avril 1, 1970 

(Ex-nAir Force Pilot) 


I fly several times a year. BSelieve mo, after 10 hours of 
exposure to the snoke filled environs ont, the-trip is an ordcal 
ana it takes 'a day ‘to get over the SEAS from the pisons 
inflicted on my person. - *° P 


FreGerick P. Adler 
New York, New York 
April 17, 1970 


I have had headaches, breatiiing aieficuities and nausca 


rerulting fron such snok Res 


Cene A. Broadman 

University of California 

Jenenore, California 

April 7, 1970 : , ine zi : 
(S6.,009 Miles Annualiv) : pi Pas f & 


XY get a nauseated feeling in ny een 2 stuffed-uo nose 
and a dull headache -- slows me down for a day or so, 


Kenneth Lynch 
Presiicent 
Kenneth Lynch & Sons. 
Wilton Connecticut 
Avril 135, 1979 
(Constant Traveler) , 
I am generally sick from one to three days after maxing a 
flight of even one-hour duration. 


EB. Gillette Wodgrich 

Lt. Col. USAF Ret. 

Satellite Beach, Fla. : : 
Maren 23, 2970 " <= 2 


Tie snoxe bethers nv nest and throat! And continues to 
trritate for several cays follewing a flicat. : 


Y AVAILABLE 


‘Howard J. Schwartz — 


Interactive Dats Corp. 
Walthan, Macs. , 
March 26, 1970 ; : . | 

The snell is not only ofranstvo: but I find my throst 
reacting as if I were puffing away at two 2 ne aay. 
S. W. Shepard = ere oe 
Attorney at Law IE Se : Moke 
Ciula Vista, California * hee . 
April 7, 1979 j a | 

AS an asthmatic I can state unemivocally that the irritant 
in tobaces smoke -- advorsoly affects ny sinuses, which in turn 
aggravates my astimatic situation. 


Samuel Silver ; eae s >. 

Professor of Enginsering Science | 

University of California 

Berkeley, California 

April 6, 1970 ~ : a 
I have had to travel 2 great deal in the past few years and 

the exposure to smoke has nade life mirtually niserable. In 

addition to my.nasal passaqe3s and my ‘lungs becoming gongestea 

I had to put up with my clothes recking from stalo tebacce ofors 

and @isconfort xosonge PETE exposure lasting for several davs 


Donald C. Veber 
Jacksonville, uroxteey 
April 12, 1970 

A cloud of smoke as blown by an individual or direct 
bites tobacco CROSS causes’ ny eyes anes throat to become 
irritate)... - Rieadts ~ 


| 
Mrs. Trancis Carroll : ik is 
El Paso, Texas : Poe, . 
April ll, 1979 ’ 5 : - ‘ itesse eet = 


Being a non-sxoker, ny, eves watered, TI had a mild headache ~ 
and nausea making my trip. very unpioazant- ~ = 


Roy E. Leiner — : 
Castro Valley, California 
April 7, 1979 


I have travele2 by air in excess of 600,009 miles, and as 


a hayfever sufferer - was in misery as a result of smexe - I an 


only ons of thousands. in Like position. - : 
Kark G. Zoplon eee ether aoe nena 
Capitol International Airways at 
Nashville, Tennessee . as = 
April @, 1970 . pian: ss 
On several occasions in the past five years when. I have been 
on aircraft, I have suffered savere eye irritation as a result of 


‘smokers nearby. 


oe eer ne wee ee re 


wn eee eee 


Sack Hubbs 
Medical Secretary : 
Washington Conference of 
Seventh Day Aiventists 
Seattle, Washington 
April 9, 1379 Z 
Mv employment requires that I travel frequently by air to 
@iffarent sections of the Unitea States. TI have an elergy that 
affected by tobacco smoke and at the end of every rizr journey I 
have to have medical attention before I can carry out my assigned 
duties. . 


Mr. David C. Ellis 
MeLean, Virginia 
April 10, 1979 


The reaction which alsost ionediately begins after such 
exrosure is burning cyes, runny nose and seratchy throzt. If 
exnosure is severe in degree or length, then headaches ani nacse2 
follow. This may last for up to 12 hours after exposure. 

Ben F. McDonald, Jr., =sq- 
Coronus Christi, Texas 
April 21, 1970 

(25,000 Miles per Year) 


1 ~ 

Rt the on@ of some of these trips by aircraft ny eyes hurn 
like someone has been rubbing then with salt, ny hair and clothing 
reeks -- py skin burns and I an in no condition whatsoever to 
accomplish the results of my trip. : 
Dick D. Heller, Jr., Pudlisher 3 
Decatur, Indiana 
April 19, 1979 


For the past twenty years rT have suffered when flying on 
commerci2l flights from the smoking of others. Not only is the 
smoke irritating ani annoying, but cigar smoke is nauseatinc an2 
certainly aggravates any tendency toward air sicaness 2 passenger 
might have. : , 


Miss Leslie Thomas 
Upper Darby, Penna. 
April 18, .1970, : 


ty major annoyance was the sore throat, the burning eyes, and 
the lack of appetite one feels after several hours of exposure 
to any unpleasant ofor,. — acto ris 
Dr. Thoordore Burton . 
Yiee Prosident & General Manager” 
Tha Genealogical Society 
Salt Lake City, Utch 
Boril 21, 1970 
(Travels weekly) 


It encansers wy health, is nauseating to me, causes my cyes 
to burn, and causes me general discomfort. 


. | 
Mrs. Harrict Taylor mee = Sere “| 
Salt Lake City, Utah : mu ees 
March 25, 1979 
| 
We exverience a lot of discomfort from ceuzhing, burning of 

throat, eyes and other symmtoms of severe irritation, which we haa 
noticed from the smoke previously, amd thought it wise to see our 
Doctor, who ~- found no other cause for this trouble except it 
night be frow the effects of tobacco smoke. | 


Willian J. Finn 
Round the tiorld Travel Agency : 
Cleveland, Ohis . 
May 6, 1970 ; 


From my own tours members I an freauently asked to chance seatins 
hecanse the party they are seated with is a smoker. | In many 
cases myself I have moved to another seat when possible because of 
an irritating pipe, cigar or cigarette smoker. 

Luther D. Sunderland ~2 
Apalachin, New York 
May 1, 1970 : 

The smoke bothers me in two ways; cise the rising zizeke 
fron a burning cigarett te is the most irritating, and scconn, the 
general accumilation of smoke in the cabin is also Baa because 
thero is no ty to get avay from it. nh 


Relen '. nines l 
Detroit, Mickigan 
May 4, 1970 . | 

By tho end of the trip my throat was sore and hdarse, within 
twenty-four hours I had come down eth a : BES ané sinus 
infection. 
Mr. & Mrs. Ralph Young 
Serasota, Florida ; 
May 2, 1970 ; 3 3 = 

In our particular case, my wifo hes had very serious smoke 
poisoning and -- when we do fly she nas to carry 2 od battery 
operated fan to blow smoke away. Zs 
Harold.‘?. “urphy. 
Flight Captain 
General Dynamics 
San Piego, California Sines et oan 
May 4, 1970 ‘ - a es | S 

As a ntlot in comand I “ging that smoking in the cockpit is 
beth distracting to performance and cistraetine to goncentration. 
It also in my opinion, presents a serious potential fire hazard 
‘AS a passenger, I find it to he bothersones, frustrating and obnoxious - 


i 
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Mrs. M. 8B. Buckherd a ae : 
Ciula Vista, Califoraia 
April 27, 1970 


I, for one, have had to step using the airlines because of an 
allergy for tobacco smoke. I have ‘deplaned with my head splitting, 
ny nose bleeding, and my cyes watery and burnine. 


Lloyd Sopp . 
Director of Bevclopnent 
Mebrasks Christian Collese 
Norfolk, Nebrask2 =< 
aoril 27, 1970 


. 


aside from being unhealthy, it seems also unfair that the 
non-snoker must endure the Cciscomfert of snarting cyos, ana a 
berning throat to satisfy the eraving of an addicted smoker. 
(Commercial pilot over 5,900 mikes) . 


Calvin 7. Webb 
Tooele, Urah a < ws 
Avril 28, 1979 : : ree 


Pa 


X find it induces a severe heafache and nausca when I ar 
exposed to conse smoke of any kina. : 
41." Frank P. Tangel 7 
Assistont to the president 
- Butoni Feods Corporation 
South Hackensacn, Now Jersey 
April 23, 1970 


It has been ny experience many times while flying on 
-commmrcinl aircraft to have hecome irritatee and sometines 
alnost navscous. ma an Gee 

42. Mes. Virginia H. Wayer = 7 .- ‘A 
Los angeles; California : - 
_¥ay 15, 1370 a cn co 


; “fhe smoke causes me to cough and I believe it is éotximental 
to my health. x : ; 


Allen Lathan, Sr. 7 


Jamaican Plain, Massachusetts — - 
_, Nay 17, 197¢ 


I am a robust person in cood-health, but a fou hours in 
the passenger cabin usually leaves 7 with ny eyes smarting and 
my throat frritated. This strain of this ordeal dofinitely 
lends to impaire? working effecicncy for a cay or tvo. : 
“Barbara Pichmond Poe eee 
Baton Rouca, Louisiana < : 
“May 16, 1979 -. nae = ras woe A % = 


i " Being doth 2 non-smoker and a contact lens wearer, Ian 
--ysually in acony for the entire trip- 


John A. Ebhott $ “. 
Marlo Park, California : : 
April 11, 1979 = 


I travel 25,999 or hore miles eacn year on business. ~On - 


these flights I en frequently in Gisconfort with inflamed cyes 
and respiratory bract.. - ‘ 


Sidney 3B. Senol 

Professor. University of Vassachusatts 
Avherst, Massachusetts 
“ay 11, 1970 


I have never yot flown in a comercial transport where I 


diz not suffer trenendous discomfort anc sonatimes pain. 


52. 


. 


“~ 


R. L. Folimor 
Houston, Texas 
May 19, 1970 


IL have found it to be very uncomfortable and hard to breathe 
on flichts -- I have seca holes burne4 in seats, érinks anc food 
spilled’ because of smoking and carlessness. 


Don R. Gun : | 
Dayton, Onio . | 
May 11, 1979 f 

(Research engineer for Aix Force - several trips a ydar.) 


° ae 
My clothes and hair reek of cigarette smoke and my oyes and 
throst are irritated. On occasion I have been so physically 


- {rvStated by the cidzrette snoke pollution, I have asked that the 


*tio Smoking” light be turned on. 
Sots ~ | 
Cherles W. Munan . 

Dallas, Toxas . : 

May 14, 1379 x : 

(27 years as airline pilot) j , eis 

Oa the occasion when I ride as a passenger I find the snoxe 

very annoving ané eve-irritating. There is just not! enoudh 
ventilation in any of our airline equinment to xemove the smoke 
before it: reaches the non-saoker. The overhead vents are 
useless and do nothing but circulate the snoke,. 


Edward Simon S255 ee ee 

Professor of Biological Sciences 

Purdue University eee Sb : 3 in 

May 12, 2970 cee : Ae yee 3 
. be ms 


“An S . 


I fly frevuently and often I aa mage physically ill by the 
mass of smoke which infects the plane. ais 


Hon. Albert Bronson ‘aris : 

Senior U.S. Court Judge : 7 
Yealon, Pennsylvania Se St : : 3 
May 14, 13793 ; ie . - re 


I have occasion in the course of my judicial duties an] other- 
wise to travel extensively by air. I do not smoke but I am : 
frequently obliged? -- to sit alongside a smoker -- which is 
particularly irritating to me and probably a health hazard as well. 

“Robert G. votow, Ph.D. ier arene 
Univorsity cf Connecticut Health Center 2 
May S, 1978 . - = 
Within 29 ninutes after take-off I normally develop headache 
and uprer respiratory distress -- and do not feel free of these 


__- .~Symptoens_for.12 to 24 hours following the flight. Dect =i 


53. 


Willian J. tMonsour, M.D. - +t eo 
Medical Director . oo 
Monsour MNospital & Clinic 
Jeannette, Pennsylvania 

May 6, 1979 


I travol’on planes approximately 25 times a yea 2 that 


it is irritating and unhealthy for all passengers to breath the 
anount of dense cigarette smoke in such a restricted arca. 


W. C. Zllis ; 

San Ciego, Califronia 

May 12, 1970 

(22 years with 3,509 heurs as crewmember) 


XI can attest to the versonal disconfort a non-smoking passenqer 
experiences when confined in close proximity with smokers. Tais 
‘annoyance is more pronounced as the cabin pressure is reduced. 


James D. Tilford, Jr. 
Telford Plying Service 
Palm Dench, Florida 
May 12, 1979 


The sir evacuation system is totally incansble of removing all 
the smoke, an2 it is my personal observation that the fastest 
known period of time is the périod between when the seat light 
goes off and the first idiot lights up. 


Carl M. Gonder, Jr. 
Subboch, Texas 
May 4, 1970 a 


: I usually wear a face mask to filter the smoke but it still 
irritstes my nasal vassages to the extent that I have to ao te a 
@octor after each trip to get something to sooth my throat, clear 
up my sinuses. 

John C. Gallagher, .D. 

reassure Islant, Florida : $s oe 
May 16, 1970 : op ee 3 


fo a non-smoker, smote is frequently irritating, annoying ani 
a physical ciscomfort. : oo ert ne 


Elizabeth Beter “f° 
Pleasontville, New York 
May 19, 1979. % 

At the best, cigarctte smoke is_annoying to most non-smokers 
{whose sinus vassages are usually affected), at the worst it 
presents a terrifying health hazard to the person with a serious 
smoke allergy. . Pe gh ere uli 


George Morrison 
Zast Norwich, New York. 
May 16, 1970 

ha a non-smoker whose work requires frequent air travel, I 
consiger!I have a right to breath air unpolluted by tobacce smoke, 
which is not only a source ‘of annovance and discomfort: to me but 
which constitutes a danger to my health and physical woll-bcing. 
fred J. Edaskutz . CE eins ers 
Los Alamos, Now Mexico SM SE cn my 
June 12, 1979 ot ea : : 
(Been flying for 12 years - 100 flights per year) 


Tero or three’ anokers in the vicinity for more than ¢ fow 
minutes are frequently enough to cause me to”’have an allergic 
‘ reaction resulting in severe headaches. On many such cecasions 
upon my return home I hava to hand my clothing outdoors for soveral 
“hours to keep the smoke ordor fnom filling the closst. 


ttrs. Rosina Todd 
. Virginia Beach, Virginia 
Sune 13, 1979 


: I have traveled tens of thousands of niles worth of smoke 
filled cabins on airlines and I now, in tho strongest of terms 

urge your imneéiate attention to this devrivation of my ridghts as 

& non-smoker. Ciqarette amare in a Closed environment is unhealthy, 
Sisconforting and obnoxious and non-smokers shoulé not be forced 

to breathe snoke saturated air. ms 
-. | 
Olna Mvers PS Hs . ! 
Foroltilu, await ie = 4 E eal 
June 19, 1970 . : ; oe 


As’ a ‘non-smoker sitting in a cabin full of cigar, ciqarette 
or pipe smoke’ I have often wheézeg, couqhed ana chokes as I have 
flown various places. Ny eyes have watered and, snarted., 

| 


Clenent J. Toad : ~s one Fee eet . 
Golaen,- Colorazo cue , Ss 
Sune 5, 1970. . - z = lence - 


Tonight I begin a multi-week business trip by air: the air 
‘X will be breathing on the sireraft will not pe healthy duo to 
a consistently high concentration of tobacco snoke in the air, 


David UoKirr_ - = 
Irwin Managonent Conpeny,- Inc. lo 
Columbus, Indiena - = Pert I Se ot se | 


June $, 1970 - * page <5 


As a frequent traveler on commercial aircraft and a non-smoker, 
Zam continually assaultea by people sitting next: ‘to me and sub- 
jecting me to the nauseating smell of ciaarette shoke. ry own 
personal solution to the oroblem is to turn the air duct on full 
force and moint it directly at the offending source of foul 
smoke. This works only a small part of the tine however. 


Richard HR. Conrad, Ph.p. | °~ 
Florida Stato University 
Tallahassee, Plorida * 
dune §, 1970 ° ~ wo acceler tpg = 
= ars . eas 2 : : = | : 

: I am a biophysicist, a non-smoker, and a freezjent airlines 
passenger. The’ *air” nakes breathing unconfortabd 2, burns ny 
“€éyesS so much’ that I sometimes an forced to keen then ciosed, 
often gives me a hea@aché and always causes my skin, hair ana 


~ €lothes” to reek unpleasantly for hours afterwards, 


Sae, A te 


Hr. & Mra. Maurice C. Lyon ae 
Eseonciao, Califronia Se al 
June 4, 1976 -" .. --o- > 7 Sp ee mt er ence a oe =| one = 


Upon alighting our clothes reek of snoke, our eves are 
watery and our throats are raw.” All the way from San Diego to 
Salt Lake City we had to endure a blue haze. The air conditioner 
was working, but not enough to clear the air, 
&. Youngvell, President : Bees bs 
Transacro, Inc. - . -. Lea | 
Mineola, New York . -- , 
June 3, 1979 : “ 


~ if 
About two waeks ago, the understaned ehecke? into the cqu2rter 
one hour and fifteen minutes before fFlicht tihe and tried to ert a 
seat in the No Smoking section(747) but it was already completely 
fillec, accoréing to the airlina, by non-smokers. | 


. oe. 1 - 
. ° ~ ~ 


| Bi ae — 


Richard B. Cotten 
Conservatives Viewpoint © 
Washington, D. C. 2 
June 4, 2979 
Despite any effort on my part, Lam not able to breathe 
acceptable air on the aireraft and frequently arrive ata 
- destination i11 at the very tine I an endeavoring to enbark on 
a speaking tour. Saas 
John C. Duffy, M.D. 
University of Minnesota 
Minneapolis, Minnesota 
June 1, 1979 
BS an aviation Meticnl Examiner, frequent commercial travolez 
an2 a pirysician who regards snoking’as a serious health hazard, 
an@ a non-snoker, I wish to make explicit my convicticn that 
smoking should not be permitted on aiz carricr flights. 


Mr. & Mrs. Leslie Johnston =: Mae one 
Salt Loke City, Utah ee ian 
May 25, 1970. 5 * Coutts 


- . Sitting next to a woman that smoked all the tine we were 
_in flieht and this caused my eyes to be read and irritated. 
The tobacco smoke was an annoyance and discomfort the entire trip. 


“IRD Vv. Boyd ac 
China Like, California’ ; inns: as 
(Private pilot) (one cross country trip a month) 
May 26, 1970 Se be Gnas Bite Daye te 2 


I have starte2 many flights with a clear head and eyes only 
to develop red eyes, a runny nese and sinus hea! acne by the 
time I rench-my destination. I use the air vents to their 
maximum effcctiveness.- 


~ vi a. 


“wys. Beulah S. Ransdell --- =. 
New Rochelie, New-York : 7 : < 
May 11, 1979 iz : = eS - 


_ Tobacco allercy.,.-presumably. aue, according to leading allercists 
to my four years residence in Korth Carolian tobacco towns. 
_ Despite my wearing a moistened surgical mask and having three 
seats to myself in Row 6 I arxive at my destination with a throbbing 
headache an@ badly irritated nasal passages like sinusitis, 
waieh conditions::last for two or three cays. 


“rs, Robert Reinaiz : ; 
Mission Viejo, Califronia- © - ~~ 
June.19, 1975. x ; 


On a recent flight from Los Anacles to Nouston, we wore 
sheret hy = most unvleasant experience. We found oursclves 
completely surrounded by smokers. The lady zcross the aisle and 
myself were in a state of near nausea the entire trip. But by 
far the worst affectes was our 6 yoar old son, who suffers fron 

asthaa ant is extremely sensitive to cigarette smoke. Ty tne 
time we arrived in Houston, ho was wheezing and coughing 
pathetically and required necication. : 


Elton Parker, Iv., Member 

House of Nepresentatives = 

Harrisburg, Pennsylvania Sorta oS : 
June. 2, 1970 . a 


Snoke coming fron a passenger seated a few inches away causes 
ne to chore, makes my cycs water and makes concentration next to 
impossible. I consider smoking injurious to one’s health and 
have sponsored legislation in the Pennsylvania General Assembly 
to educate pcople about its dangers and to Ciscourage the practice. 

'Mr..and Mrs. Harb Dudgaon ~. . 2 
Leesburg, Florica. : = 
June 17, 1970 . 


I have trouble breathing almost 4 day after ‘riding with 
smoking passengers. 2 : : 
Frederick Menich, 4D. | cae 
Port Chester, Naw York 3 : 2 
June 3, 1979 ~ "a =) 


a ; 

The atmosphere was cloude2 to the roint that a. smoke haze 
existe’ throughout the entire ‘{kight. Listrossing eyce~-tearing, 
coughing and much discenfort were. further prolonged by a @elay 
over Kew York. (Pan Am. 747) Somoathing must be Gone about the 
smoke problem in aircraft - in the 747 it is intolerable. 

Mr. and ltrs. Martin Berucland - ‘ 
Davson, “innesota aie F 
June 18, 1979 2° 3 


An arrested case of tuberculosis, I'm very sensitive to 
tobacco smoxe.- . 


. vate we te 
ee 2 <= 


Joseph H. Daoust .. 
Dearborn, Michigsn os me neieh gig t= 


ois 


June 10, 1970 Bats Rg rat 


I personally am alergic to pliea, cust and smoke-filica air 
and I suffer sinus infections, sneezing and other nay fever ‘ 
‘reactions from being exposed to smoke-filled rooms for any lergth 
of tine... : eR ep : wok 4 


Riss Pat Horning 
Associate Editor 
Insight 

Takoma Park, 
Washington, D. C. 
June 16, 1979 


Sieeteotae! . | = 
: Too many times I have walked off a plane with a blinding 
headache and stinking clothes. - : ispemeeelaccrss 


~ 


Brnest C. Fall a 

The Ball flying School 

Warren, Ohio 5 ea 
Sune 29, 1979 ie sats 3 
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Tobacco smoke smarts my eyes and irritates ny 
pollutes my clothiag. ‘ = Ss 


Winston Suith 

. Sanitary Encineer PS 
Rockville, “arylan¢e 
June 22, 1970 : 


"Yerftation (sic) to your eyes and throat, and making your 
clothes smell. f suffer froa mild nay fever, sinusus, but one 
of the few things that will irritate it is smoke. 


David A. Dever 
Alaharbra, California 
June 21, 1979 


The sncro from cigarettes creates irritation of my cyes and 
nose, This adverse affect is still noticeable tivo or three 
@avs after arrival at ny destination. The efficient and proper 
conduct of ny work after a flight is impaired. - (Travels abort 

.- 20,000 eiles a year) 


83. RoZnoy D. Snider * 
~ Boise, Iéxho 
Sune 14, 197° Suet sve 
(Commercial pilot for 14 years ani now executive flying) 


- Tho smote is very irritating to my eyes and causes tensoness 
of eye muscles and sonetimes a sick fecling in ny stomach. A 

one hour flight in smoke is rore exhavsting than an $3 hour Flight 
without smoxe. Fatiaue anc burning eyes tend to make niqht flving 
a real chore at tines, not to say anything about the safety of 

the flight. = cies 

Dlov4 EH. Redd 9 
President, Tandy Leather Co. -— 
Porth Worth, Texas rae - 
June 15, 1970, .- -- ~™* - < 


There are many people who find cigarette cmoking offensive 
and in many cases, my Own, for cxample it cavses head stuffiness 
and heafachecs. - - x SS eal aha nt te : : 


Donald W. Dricson 
Sunnyvale, Califronia 
Jane 16, 1979 : 
(Private Pilot) --. 


Although my wife ani I are normal healthy veovle with no 
allercies, the snoke pollution we cncounter om all commercial 
fliqhnts causes irritation to our eyes, nose and lungs end gives 
us hexdaches. - “ark ayes : noe 


Raleh 7. Hoorenny™ a 
Riversize, California ~ - . 


June 16, 1979 : meee 


Tobseco smoking is a cause of headache anc respiratory 
Cistreas to the non-smoker who is forced to sit in an environment 
where there is continuous smoking. - = : : : : 


~S ~ - ~ 7” 


Connie Becbe * ; = 
Itish, California . ey) Sas ee maa ; - 
June 14, 1970 | *e d 


It is very encomfortable for mo as a non-smoker to have to 
breathe the saoke of someone else. It gives me a headache plus 
the awful smell it leaves in my clothes. 


Robert M1. Rinker 
Bxceutive Vice Presicent 
Hawaii Not. Asses. 
Zonalyvlu, Hawaii 

June 13, 1970 


ty own personal experience in recent years has force’ mo to 
chance ty seating position on numerous eccasions in order to 
avoit eyo irritation and nausca fron cigarette fwhes. 
| 
Allen B. Roth 
Atlants, Gcorgia 
June 16, 1979 


Rs a member of the General Aviation SWAP fean| based in 
Atlanta, Gcorgia it is necessary for ne to travel ky oir carrier 
on a resular basis. It has been ty experionsce tnat ths con- 
centration of smoke in the passenger cabin is alwhys hichly 
objectionable and in some instances almost intolerable. 


Marie McCall, RN. 
Atlanta City, New Jersey oy aa ‘ 

Furthermore the fliqht would be so much pleasanter if one 
could arrive homo without smarting eyes, throbbing headache and 
smelly clothes. 


Charleston Reights, South ‘Carolina ; ' 
Sualy 17, 1979 _ = , | 


Willian J. Hail casah| 


Hy entire family wag nauseated by the stale smoke constantly 
being blown into our faces hoth by the individuals smoking 
and-by the air conditioning system. 


Kenyon, “in. 


| 
Mrs. dane Schuster, oe 2 
July 15, 1979 | 


I know none of us appreciated getting off the plane with sore 
reGé eyes plus smelling like a smoxingbar. 


pinitri Rebikofft . 
Chairman, 3d. of Directors 
Ribikoff Undervater Prod, Inc. 
West Milbousne, PLorida : 

July 14, 1970 2 poke tee 


Our present airliners constitute not only an| acute aiscontort 
throuch the smoke's irritating solid particularities. but also 2 
danszer through the enhanced absorption in the bloocstroan of highly 


foisonous carbon monoxide and tobacco tars. 


“re. M. pale London 
Augusta, Georgia 
July 15, 1970 


I suffer from various allergics and testify that on occasicn 
I havo found it extremely painful, eye stinging, nose and facisl 
areas svollen while sitting on an airplana awaiting take-off. 


Kenneth if. Cooper, M.D. 
San Antcenia, Texas 

' duly 14, 1979 : 
(Asxea to atten? man in plane) 


The nan iscffere2 from severe pulmonary emphysema and a > 
com>ination of hypoxic factor lel to his rapid Cetericration. Ons 
. @f£ these factors probably was hypenic hypoxic resulting from 

. dense ciyarctte snoke within the aireraft cabin. _- 


L. WH. Nettebury 

Sec.-Treas. 

ae Union Conf, 7th Day Adventists 
Junc 26, 1970 


It is very noxious to be seated on planes along side an 
indivicual who lichts up a cidarette - and it is especially 
bothersome to an indivizaal who has an asthma situation. 


D. ©. Knight ar ES 
South Salem, New York 
June 20, 1570 ° 


“f'’ve travelled close ta a-million air miles in the past 25 
years and most of it has keen-nade uncomfortable by the amokers 
sitting aroun me. These people are in reality setting snalli 
fires all over.tnue aircraft. 


Feselna Mm. Hart 
Primary rade Teacher 

Berwin Springs, tiichigan 
Sune 21, 1970 y - 


I crates to Boston fron Michigan early this month, ani I 
alwavs get a mean headache whenever I have to be where the air is 
mixes with tovacco smoke. 


. . ~ « 


"Mary UW. Ballard 
ae gton, Virginia es 
Sune 19, 1970 . Sk, ee 


. 


On June '6, “1970 I spent eight hours aboard a Pan American 

_Airlines flight from London to New Yorx during which I frequently 
found myself struggling for breath. . - i“ 

John J. Strotharp-and Geil Rider, 

Santa Anna, C2lifronia, ee ee 

. June 23, 1970 Rs pinky aie Bien : : © ee 


are ot in ae ere oi ger saree 


Cigarette smoking in an enclose area creates a clear and 
present health Manger to those versons suffering from chronic 
emohysema, asthma, anc bronchitis. 


Thomas Lathan 
-Arlincton, virginia 
Sune 23, 1979 my “ee oo 


During the last tvo years I have been a passenger about . 
twice a month. I find that the exnvosure to tobacco smoke in the 
day air of the psssonger-compartment during 2 particularly leng 
flicht alwave gives me an irritated an2 sore throat. Surrounded 
with smokers - a situation which results ia serious eye irritation 
and watering. ante . : 


. 


California 
Juae 22, 19796 


. | 
Mre. Raymond Clordanino ; 
| 
(Business Travelling) 


° I an tired of arriving at ay dectination with a) headache, 
fecling nauscaons, eyes burning, my clothes stinking of amoke, 
Willian P. Glizovell 

Professor - Florence State University 

Plerence, Alabana - 

June 22, 1979 . - - 


To A non-snoker, one hour of breathing ‘obaecco sr0k Re will 
cause a‘buming of the eyes, irritating of the membrane of the 
respiratory tract, and nausea. 


Arthur A. Babed, M.D. 
Santa Posa, Caiifornia 
June 12, ae 


Smoke (especially from cigarettes) will produca) spasms of 
bronchioles in susceptible neople, and aqgravates the proc: 
of mucus, which may be difficult for such patients to ox; 
from their lunqs.. If in fact, it will Go this to normal neopls 
- also, but not.to sucka a sorious | @egree as to asthmatic or 
emphysenatous patients, - - we 


APPENDIX B 


VETERANS ADMINISTRATION 
DEPARTMENT OF MEDICINE AND SURGERY "| 
WASNT. D.C. 20420 


any 22 3 Chey 


‘Office of the General Council 
Federal Aviation Agency 

Rules Dockets G.C.-24 

800 Independence Avenue, S.W. 
Waehington, D. C. 20590 


Gentlemen: 


The Veterans Administration wishes to support the proposition that 
cigarette smoking be limited on aircraft which are used as public 
conveyances. 

Because of space limitations of passenger airliners, persons whe 
are non-smokers must frequently be seated in close proximity ro 
other persons who, during the course of average flight, may consume 
several cigarettes. This means that the non-smoker must often be 
subjected to the inhalation of cigarette smoke which may, in sone 
cases, cause the non-smoker acute discomfort. This is especially 
true in the non-smoker who suffers from chronic respiratory disease 
or allergy. 


Sincerely yours, 


| 
Soun D. oh M.D. | 
Assistant Chief Medical Director 
for Professional Services 


PS th ald 


Obsicsc.::. ad 
tS DL Ts 
SECEIAED 


Include Zip Code in your return address and Give veteran's social security number. 
$Hbew seters veteran's full ame and VA fle number am all carcochmwdonce——TENT& 9°. 8 : 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 
PUBLIC HEALTH SERVICE 
NATIONAL INSTITUTES OF HEALTH 
BETHESDA. MARYLAND 20014 


May 28, 1970 


FAA Rule Docket GC-24 
800 Independent Avenue, S. W. 
Washington, D. C. 25090 


Dear Sirs: 3 
I would like to strongly urge that smoking be banned 
or at least segregated to a separate compartment on ALL 
commercial aircraft. It is apparent to anyone that adequate 
ventilation cannot be provided without excessive drafts wher 
smoking: occurs in the seat next to a nonsmoker. There would 
appear no other means except to ban smoking. Since I travel 
“about 150,000 miles per year by air and have more than 
1,000,000 miles in the air, I speak with experience. 


Your consideration is appreciated. 


Sincerely, 


fee 
PBR. Brown, Ph. D. 
“ Acting Director 


National Institute of General 
Medical Sciences 


2 1) #2 wy HB 


GEL... o (shes? 
Covet 


AMERICAN | CANCER SOCIETY 


DISTRI | 
RESEARCH * EDUCATION * SERVICE RICT OF COLUMBIA DIVISION, INC 


2007 Eye St., N.W., Washin 


gton, D.C. 20006 | 
659-2760 


June 23, 1970 


Nathaniel Goodrich 
General Counsel 
Federal Aviation Administration 


800 Independence Avenue, S.W. 


Washington, D.C. 20006 


Re: Rules Docket, GC-24, Notice 70-14 
Dear Mr. Goodrich: 


Jy Ute erewes 


’ 
. 


v 


to cigare Some merely 
find smok others have allergies 
which are thers have serious i1]- 
atory nature, which 
to cigarette smoke, 
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However, we heartily 

non-smokers. 

not to smoke, we can only inform him of the consequences. We 
can also suggest methods to help the smoker quit the habit. 
The person who chooses to smoke does so only for himself. 
should not do so at the discomfort of others around him. 


We believe that relief for non-smoking passengers should 
be provided at the earliest date 


possible through seating 
arrangement and/or improved ventilation. 


>Y AVAILABLE 


AN INTERNATIONAL SOCIETY 


AMERICAN COLLEGE OF CHEST PHYSICIANS 


June 18, 1970 


F.A.A. : 

General Counsel's Office 

800 Independence Avenue, S.W. 
Washington, D.C. 20590 


ATIN: Rules Docket, GC-24, Notice 70-14 


Dear Sir: 


The American College of Chest Physicians endorses the proposed rule 
which would require airlines to separate smokers from non-smokers to 
protect the health of the non-smoker. 


- Our organization consists of 8,000 physicians who specialize in either 
heart or lung disease. We are concerned with the health hazards of 
smoking and earnestly believe that it would be an important health 
measure to separate smokers and non-smokers in airplanes. We believe 
this is vital to patients with emphysema, asthma, bronchitis, and coron- 

W. Claxton ary heart disease. 

be Education : 

The officers and members of our College are grateful to you for your 
consideration. 


Sincerely yours, 


( WE 


Alfred Soffer, M.D. 
Executive Director 


ASkn Repel en ae : 
cc: Action on Smoking and’Health: *= ¥E ait 
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on . June 18, 1970 : SANTIAGO, CHILE 


. i 

cx retotviatio’ Administration mi 
i Sounsel-s. Office 
£90 Ieeczyendence Avenue, S.W. 
Washington, D.C. 20590 Attention: Rules Docket GC-24, Notice 70-14 


‘Gent lemen: 


The American Academy“cF Pediatrics has been informed that the Federal Aviation 
‘Administration is proposing to the airlines that non-smoking sections on all com- 
merical aircraft be required. This letter is to inform you that the American 
Academy of Pediatrics strongly supports this proposal. Our organization; is the 
national association of specialty Board certified pediatricians in the United States, 
fanad2, and Latin America. The Academy has an active Committee on Environmental 
_and recently reviewed the whole question of smoking and children. I am en- 
closing a reprint of the Committee Statement which resulted from this review, which 
should be carefully read by those concerned in your agency. I would like to call 
your attention specifically to the last paragraph on page 758. There is! no question 
jn the minds of pediatricians that the inhalation of tobacco smoke, whether directly 
by smoking, or indirectly by being subjected to the fumes of an adjacent smoker, 
onstitutes a health hazard, not only to adults, but also to children. Pediatric 
allergists are constantly concerned with little children exhibiting symptoms of 
yespiratory allergies, i.e. nasal congestion, cough, persistent bronchitis, and 
asthma related to inhalation of tobacco smoke, and frequently many insist that such 
children not be subjected to this exposure. Even if your agency sees fit to ignore 
the nuisance factor to non-smokers being subjected to clouds of tobacco smoke during 
‘airline flights, you should not ignore the health hazards, particularly ‘those con- 
gemed:with the allergic child. 
Sincerely, . : 


Vstanley L. Rarrison, M.D. 
Secretary 


Sis: tp 
Enc: - 


xe:.action-on Smoking and Health 


AMERICAN ACADEMY OF PEDIATRICS 
COMMITTEE ON ENVIRONMENTAL HAZARDS 


HE pediatrician is in an unusually fa- 
7] eS position to reduce the fre- 
quency of smoking among young people 
because of his interest in the prevention of 
disease -and his special experience in deal- 
ing with children and teenagers. The haz- 
ards of smoking are well-known, and there 
seems no question but that smoking is etio- 
logically related to carcinoma of the lung 
and cardiovascular disease.’-* Other condi- 
tions, such as pulmonary fibrosis, other ma- 
lignancies, and emphysema may or may not 
be etiologically related but do occur more 
commonly in smokers.** 

“At least three aspects of the smoking 
problem relate directly to children and 
teenagers: 

1. the short-term effects of smoking by 
teenagers and children; 

2. the effect of tobacco smoke on non- 
smokers, be they adults or children; 

3. suggestions for changes in the anti- 
smoking advertising campaigns so that they 

geared to prevent children from adopt- 

g the smoking habit and to recruit the 
non-smoker into more anti-smoking activi- 

ties. 

"There is very little information dealing 
with the short-term effects of smoking on 
children and teenagers. There is little doubt 
that the earlier one starts smoking the 
greater his chances of developing one of 
the late effects, but this is not our present 
concern. Actually, there are data that indi- 
cate that smoking teenagers have physical 
symptoms associated with their habit. Chil- 
dren who smoke have more respiratory 
symptoms,” cough, phlegm, breathlessness, 
wheezing, and colds than nonsmokers.*?° 

There are other clinical symptoms and 
personality traits which occur more com- 
monly in smoking teenagers. These may 
have a coincidental relationship or simply 
reflect personality factors predisposing to 
smoking. For example, teenage boys have a 
higher incidence of traumatic injuries and 


SMOKING AND CHILDREN: A PEDIATRIC VIEWPOINT 


teenage girls have a higher incidence of 
urinary infections than do their nonsmoking 
associates.’ Furthermore, the smoking teen- 
agers had lower grades in school, were 
more often truant, and were more likely to 
have a car available to them. It is ex- 
tremely important that this type of informa- 
tion is not misused since the basis of these 
relationships are not understood and any 
explanation of these relationships must be 
considered to be hypothetical. It is obvious 
that well designed studies should be ini- 
tiated to document the incidence and cause 
of respiratory or other symptoms and to ur- 
derstand the personality and needs of teen- 
agers who adopt the smoking habit. 

The second area relates to the effect of 
smoke on children and nonsmoking adults. 
A reasonable percentage of the nonsmoking 
population has an “intolerance” to smoke. 
The symptoms of eye irritation, rhinitis, 
headache, cough, wheezing, sore throat, 
hoarseness, dizziness, and nausea are com 
monly reported by nonsmokers when pres- 
ent in an environment of smokers.’*3* Cer- 
tain pathological findings, such as spirals of 
mucus (although seen commonly in smok- 
ers), will also be found in nonsmokers 
working in “smoking” environments.”* 

Finally, a recent report from Wayne 
State University indicated that children 
from homes where the parents smoked had 
a higher incidence of clinical respiratory 
disease than did the children of non- 
smokers.’* It is obvious that this is an 
area where more datz is vitally needed. Are 
the intolerances of adult nonsmokers pri- 
marily due to bias toward the smoker or are 
they really due to the induction of physical 
symptoms by the chemicals in smoke? Does 
smoking by parents affect the health of the 
children in that home? 

The third and last point for discussion 
concerns suggestions for basic changes in 
antismoking campaigns. The present tech- 
niques recognize the importance of identif- 
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cation in the adoption of the smoking habit, 
since it is known that children are more 
likely to smoke if their parents or older sib- 
lings smoke." Even teachers who smoke 
can influence the smoking habits of their 
pupils. A teenager who starts smoking at 
age 15, who has a parent or sibling as a 
smoker, and who feels he will continue to 
smoke will, in all likelihood, become a 
highly addicted inveterate smoker." The 
present method of advertising appeals to 
the smoking parent to give up smoking in 
order to decrease the chance that the chil- 
dren will adopt the smoking habit. As with 
any addiction, little help can be expected 
from the addicted since, if they will not 
stop smoking to protect their own health, it 
is less likely that they will stop smoking to 
protect their children’s health. 

Despite the fact that teenagers and col- 
lege students have rejected identifying with 
many other aspects of the society of the 
older generation, they have accepted the 
smoking habit. Therefore, it is probably 
more important to point out this to them 
rather than to appeal to their parents. 

The fact is that teenagers could eliminate 
the smoking problem without revolution 
and without new legislation, since they 
hold the important key to this health prob- 
* lem. They smoke! Here is one national 
_ problem they could eliminate almost by 

themselves. 

A second and important aspect of the 
present anti-smoking campaign is the use of 
fear. This approach can be expected to be 
ineffective. The concept of death and dis- 
ease is so far removed from the mind of the 
adolescent that it is unrealistic to attempt 
to frighten teenagers. In fact, it is possible 

. that a fear campaign might seem like a 
dare to the average teenager. A more ap- 
_propriate attack on the problem of smoking 
would be to establish an advertising cam- 
paign that made fun of individuals infer- 
ring that the adoption of the smoking habit 
would transfer them into rich, beautiful, 
sexually attractive, out-in-the-country own- 
ers of a new convertible, as do most ciga- 
rette. advertisements. 

‘A third approach of an anti-smoking 


campaign, and one that has been given lit- 
tle attention, is to appeal to non-smokers. It 
is important to realize that the smoker has 
established strong defense mechanisms 
which allow him to give high priority to his 
need for tobacco. In many instances this 
need to smoke is placed above the need of 
colleagues, friends, and family to be in a 
smoke-free environment, The nature of 
these defense mechanisms is evident from 
the responses that were made in a recent 
survey. Although smokers were more in- 
formed about smoking and health: 

1. more felt that it was unnecessary for 
teenagers to worry about cigarette smoking 
until more conclusive evidence is presented 
to indicate real harmful effects; 

2. more felt that cigarette smoking is not 
harmful for the person who smokes occa- 
sionally; | 

3. more felt that normal, healthy people 
can smoke cigarettes without worrying; 

4. more felt that at times cigarette smok- 
ing can be beneficial; 

5. more felt that smoking is a sign of in- 
dividualism; 

6. fewer felt that smoking is a sign of 
weakness. 5 

It can be seen that the mental attitude 
and elaborate defense mechanisms of the 
smoker present a formidable barrier to any 
group attempting to reduce the incidence 
of smoking. 

What appeal can be made to the non- 
smoker? First of all, he can be educated to 
his rights of comfort and freedom from 
smoke. A recent editorial in Science** de- 
scribed the high levels of carbon monoxide 
in the smoking cars of some trains and the 
abuse that the non-smoker suffers when 
traveling in carriers that do not provide 
“separate but equal” facilities. The question 
of infringing on the rights of others is even 
more important when considering children, 
since they wield little influence over their 
environment. Those of you who have at- 
tempted to stop an inveterate smoker, ei- 
ther parent or doctor, from smoking on an 
inpatient pediatric service can realize the 
magnitude of the addiction, Thus, an effec- 
tive campaign could inform the non-smok- 
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ing public that they have to take a more ac- 
““ve part in preventing individuals from 

oking by letting the smoker know that he 
is infringing on the rights of others by lit- 
tering public places, polluting the air, and 
causing discomfort to some non-smokers. A 
number of clever advertisements depicting 
the average smoker in situations that are 
annoying to the non-smoker (airplane, the- 
ater, train) could be very provocative. Fi- 
nally, it may be legally possible for the 
nonsmoking public to limit the areas and 
circumstances where smoking is permitted 
by appropriate legal means, albeit without 
the taint of coercive restraint or prohibi- 
tion.?*-27 \ 

We are certain that some of these 
Suggestions may evoke emotional com- 
plaints from smokers as being too coercive 
and from the probhibitionists as being too 
soft. If our goal is to prevent the adoption 
of smoking by children, then we think all 
will agree that some revolutionary ap- 
proaches are in order, and we all know that 
even minor revolutions, such as enjoining 
people from smoking in public places, are 
@sea, to someone. 

61 F. Weurte, M.D., Chairman 
Rozerr L. Brent, M.D. 

Joun L. Dovze, M.D. 
~ Lee E. Farr, M.D. 

Emmerr L. Facan, M.D. 
‘Laurence Frvserc, M.D. 

Anvre J. Nanoias, M.D. 

Donatp E. Picxernc, M.D. 

Janes N. Yamazaxr, M.D. 

Rosenr J. M. Horron, M.D., Consultant 
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. Association 


June 18,1970 


F.A.A. 

General Counsel's Office 

800 Independence Avenue, SW 

Washington, D.C. 20006 
Attn Rules Docket, 6C-24 
Notice 70-14 


Gentlemen: 

% | 
According to the S.irgeon General's own figures when 
he first issued the famed report on Smoking, 60%| 
Sixty Percent of the population DOES NOT SMOKE. We 
think these figures are even higher now. 
We object to smoking on planes. There should be a 
place for those who wish to smoke, or they should wait till 
they get off the plane. - 


Sincerely 


hos acatord secs a 


ee Director as 


"» LOCKHART, M.D. 
Ceorgia 
ITH, JR M.D. 


 *tamachusctts 
S*UTHIER, M.D. 


od 
“ . CALVIN ¢. RAMPTON r 
: Gevener 


STATE OF UTAH — DEPARTMENT OF SOCIAL SERVICES Mineo ato 


' Board of Health k 


DIVISION OF HEALTH A “Health Facilities Coane: 


44 MEDICAL DRIVE Nersing Home AGvisery Co 
RALT LAKE CITY. UTAH 86113 Water Pollution Committee 


Alcebolism Commitice 
AREA CODE 301, 328-6111 
zs Medical Examiner Comm::1 


7 Alr Conservation Com=i:z 
PAUL R. ENSIGN, M.D. 
Acting Director of Health June 2, 1970 


Federal Aviation Administration 
c/o Office of General Council 
Rules Dockets G. C. - 24 

800 Independence Avenue, S.W. 
Washington, D. C, 20590 


Gentlemen: 


It will be difficult for anybody to prove or disprove 
that smoking on airplanes is a physical health hazard to non- 
smokers. Due to the close Seating arrangements and the inability 
to move away from the smoke, one would expect that exposure for 
long periods of time would be a physical health hazard, This 
could be especially true if the reported amounts of tar cleaned 
from the ventilation system is true. I have not checked on these 
reports so cannot say, 


There could be no doubt that from the standpoint of emotional 
health and upsets that it is a health problem, It should be con- 
sidered that the majority of non-smokers abhor having smoke blown 
in their faces as it is on passengers strapped down in airplanes 
while their seatmates blow smoke ‘in their faces, ; 


There are non-smokers who have been made ill, nauseated and 
vomiting by the cigarette smoke blown in their faces by smokers, 
For this reason there should be no difficulty making a positive 
Statement that cigarette smoke contributes to the discomfort of 
airplane passengers, Because of this discomfort, many persons 
would not ride airplanes if they can go by any other means, 


It is hoped that you will seriously consider either banning 
smoking or arrange Separate seating for smokers, 


Sincerely yours, 


i (pn 
Paul K. Ensign,’ M. D,’ 
Acting Director of Health 


Springfield 62706 


actin 0. YODER, M.O., M.P.H. 
DIRECTOR 


Federal Aviation Administration 
Office of General Counsel 
Department of Transportation 
800 Independence Avenue, S.W. 
Washington, D.C. 20590 


Attention: Rules Docket GC-24 
Dear Sir: 


The March 25, 1970 issue of the Federal Register 
contained an advance notice of proposed rule making re- 
garding smoking on aircraft (pages 2552 and 2553). 


I would like to register my support for the adop- 
tion of a rule by the Federal Aviation Administration 
which would require separation of smoking from non-smoking 
passengers or limit smoking in some manner. Possibly such 
4 rule might be applied to all means of public; transporta— 
tion. Smoking is not only deleterious to the smoker but 
it is also an annoyance and discomfort to the non-smoker. 


Yours sincerely, 


- CELL 
nklin D. Yoder, M 


Director of Public faith 


P ACTION: Miss Prioleau, GC-24 ~ 


UNIVERSITY OF MIAMI ’ 
MIAMI, FLORIDA 33152 


US. DIP T. 


OF TRAGSPRIATION 
ating Address: Location: 
Nt OF ee 1935 ! ba ee NORTH WING. 
awe MEDICINE Gla; 27 f4 9 59 May 18, 1970 JACKSON MEMORIAL NCSFITAL 


: ed 


fe sohn A. Volpe 


a 


». .:sportation Secretary EXECS IVE SECRETARIAT 
ral Aviation Administration 


ags on Cigarette Smoking 


.gagton, D.C. 


sxsed you Will find a copy of a resoluti 
-3] Association urging you to require 


Mr. Volpe: 


on by the Dade Couniy Medical Association and the Florida 
that all smokers riding public air planes be required to sit 


pee compartment so as not to be a public nuisance and a source of respiratory distress to 


‘sor people who have a right to fly in comfort. 


ember of 2 Medical School faculty; Chief of Chest Disease Section at Jackson Memorial Hostit2 
{the largest hospitals in the South eastern part of the United States; as Chairman of the Florida 


was at 


‘tee on Smoking and Health; as Chairman of the Dade County Interagency Council on Smokius 47 
- a5 a Councilor-at-large for the American Thoracic Society, and as a very frequent traveler ¢ 
air planes and therefore subjected to clouds of cigarette smoke that cause me respiratory distr 
8 2 physician who has seen many, many people complain bitterly of cigarette smoke on air plane 
-them marked respiratory distress which they could not avoid or do anything about, I therefore 
hou very strenuously to cause all public air lines to set up separate smoking compartments or 
that are air-conditioned in such a way so that no smoke will enter the other areas. 


Bd appreciate a notification of a time when I can appear in front of your agency to testify along the 
ifnes. : 


Very respectfully yours, 


Cashed - bales, 


Charles F. Tate, Jr., M.D. 

Associate Professor of Medicine 
University of Miami School of Medicine 
Chairman, Florida Committee on Smokiag 
and Health 

Chief of Chest Disease Section 

Jackson Memorial Hospital 

Miami, Fl rida $3136 


pa | 2 13 hh db 


bids oe LS 
Sur seve hed 


FLORIDA MEDICAL ASSOCIATION 
Eh SDpOCla TION 


Subject: Separate Compartments for Smokers on Public. Air Transportation. 
| 


Whereas, It is a well known fact that smoking causes serious lung disease and is 
especially harmful to people who have any form of allergy or asthma, and 


Whereas, Many people with asthma use public transportation and particularly wher 
they are on planes are unable to leave the plane to avoid the cigarette smoke, thus being 
captive in a situation that frequently causes severe respiratory disease, and 


Whereas,. The Federal Aviation Administration is now holding public hearings 
regarding provision of separate compartments for smokers, therefore be it 


3 | 
RESOLVED, That the Florida Medical Association go on record as urging very 
strongly that the Federal Aviation Administration require all public air transportation 
suppliers to segregate smokers to minimize air pollution. 


This Resolution # 70-34, was passed unanimously on May 10, 1970, by|the Florida 
Medical Association and on May 5, 1970, by the Dade County Medical Association. 


SS BA . 
rculosis and Respiratory Disease 


| Association 


bhLORADO 80206 1600 RACE STREET ° (303) 388-4327 


A June 22, 1970 


Federal Aviation Administration 
General Counsel's Office 

800 Independence Ave. S.W. 

+ Washington, D.C. 20590 


“ATIN: Rules Docket, GC-24, Notice 70-14 


Gentlemen: 


te The Colorado TB and Respiratory Disease Association wishes to 
acknowledge and endorse the Federal Aviation Administration's proposal 
which would require all commercial airlines to have a non-smokers section. 
It has been estimated that annually more than 300,000 people die from 
diseases associated with smoking. An estimated 11 billion dollars is lost 
to the American economy because of cigarette deaths, diseases, and lost 
workdays. 

"TB and Respiratory Disease Associations, state and local, following 

the lead of our parent organization, The National Tuberculosis and Res- 

piratory Disease Association, have as one of their major program goals, 

"the elinimation of cigarette smoming". The reason for this priority is the 

close statistical association between smoking and respiratory conditions 

such as chronic bronchitis and emphysema. According to Dr. Edward A. Gaensler, 

Professor of Surgery, Boston University, School of Medicine, emphysema will 

‘be responsible for the deaths of 20 million workers. The most important aspect 
in preventing this disease is to educate adults to become non-smokers and 
children never to start the habit. To this end, the Federal Aviation 
Administration's proposal would be a positive decision. For too long, the 

*public has acquiesced and considered smoking as a socially accepted form of 

,vehavior. It is no longer, when by this behavior, it infringes upon the 
Tights of a growing non-smoking population, many of whom have pre-existing 
respiratory conditions which make them highly sensative to cigarette smoke. 


Since 1964 and the Surgeon General's Report, more than 21 million Americans 
“have become non-smokers, they as well as millions who have never had a tobacco add- 
wiction, as well as children who deserve a | good example, should have a choice when 

Yiding commercial aircraft. 


*FLy ld more « . « « 
ar , ; >? 


over « « «© e 


Federal Aviation Administration 
June 22 ~ 
-Page 2 


-* ~ 


As responsible citizens representing agencies and associations making 
i what we hope to be responsible decisions for the health and welfare for 
all people, it behooves the Federal Aviation Administration to consider 
| the rights of the growing non-smoking population in their right to. 
breathe clean, non-polluted air. 


Sincerely yours, - 


ald D. Engler 
Executive Director 


ASH, 2000 H St. N.W., Wash. D.C. 20006 

Honorable Donald G. Brotzman - Member of Congress 
Honorable Peter H. Dominick - U.S. Senator 
Honorable Gordon Allott - U.S. Senator 


ILLINOIS | 
INTERAGENCY COUNCIL 


ON SMOKING 


AND DISEASE 1440 WEST WASHINGTON BOULEVARD, CHICAGO, ILLINOIS 60607. 243-2000 


“ June 8, 1970 
bn Cancer Society 
ois Division, Inc. 


RE: Dockets Nos. 10012, 10033 
Dear Sir: : Notice 70-14 


p& Dental Society 
leart Association 
b Medical Society 


The Illinois Interagency Council has as one of its objectives the 
attainment of a healthy adult population as free as possible from 
Chapter of the - lung cancer, arteriosclerotic heart disease, chronic bronchitis 
1b ee and emphysema, the increasing incidence of which is related to 
wei ae the inhalation of tobacco smoke. Accordingly, our Council gave 
rt Department of particular attention to the "Advance Notice of Proposed Rule 
Public Health Making" pertaining to smoking on commercial air lines. 
rt Association 
es Association Private citizens have recently introduced petitions to the Federal 
te Dental Scciety Aviation Administration to amend sections of the Federal Regu- 
Medical Society lations. The first petition, filed on December 12, 1969 allegedly 
losis fssociation by Mr. Ralph Nader, would "ban the smoking of cigarettes, ‘cigars, 
icine of Chicago and pipes on all passenger flights. '' The second, filed on December 
linois Associaticn 17, 1969, and probably by Mr. John Banzhaf, would merely seg- 
Industrial Nurses 
regate smokers and non-smokers. 


4 


Though many of our members favored the stronger petition to ban 
all smoking from passenger lines, the final consensus of our 
Fee Creasy Council was that this is not practical or feasible. Therefore, the 
Tlinois Interagency Council supports the petition that, if adopted, 
would require "all domestic air carriers to effectively segregate 
smoking passengers from non- smoking passengers. " Segregation 
"L Parsons, M.D. should be accomplished if possible by partition or at least by sepa- 
Be Eptort ration. Unregulated smoking on air lines creates a clear and present 
Secretary danger to the safety, health and lives of many with allergies or 
other pre-existing medical problems, particularly those with cardi- 
Elsie M. Sheets ovascular or pulmonary abnormalities. 
ecutive Secretary r 
Trans World Air Lines has already voluntarily separated non-smokers 
and smokers on its Boeing jumbo 747 jets as of March 18, 1970. 


ember agencies combat the serious health hazards 
Interagency Council on Smoking and Health. 


. 


ederal Aviation Administration 


D'cher companies, such as Pan American World Airways and American | 
are planning to provide similar service ona portion of their flights. 
hat the Federal Aviation Administration should amend its 


rizgulations So as to guarantee the health, safety and comfort of all passengers 


who do not desire to subject themselves to the detrimental insults of tobacco 
« 
smoke from the habit of a minority. | 


n - | 
Ia conclusion we recommend amending Parts 121, 123, 127 and 135 of the 


vederal Aviation 
“und. non-smokers by partition on all passenger flights un 


\° 


Regulations to provide for the segregation of all smokers 
der FAA jurisdiction. 


Sincerely yours, 


Rothwell C. Polk, M.D., F.A.C-S. 
Chairman 


RCP:ram 


Federal Aviation Administration 
Office of the General Counsel 
*Attention: Rules Docket, GC - 24 
+ 800 Independence Aveme, SW 
, Washington, ©- 


' 


\ 


x 


OLRM, 9 arent epee te NS aq 
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RI-CO UNTY RESPIRATORY HEALTH ASSOCIATION, 
+ + The Christmas Seal cAgency : 


117 HAWLEY STREET, BINGHAMTON, NEW YORK 13901 


PRESIDENT 
Laster R. Mosher : (607): 724-3245 


EXECUTIVE DIRECTOR 
Robert L Brandt 


Federal Aviation Administration 
General Counsel's office ‘ 
300 Independence Avenue S.W. 
washington, D. c. 20590 


Attn: Roles Docket pp-24, Notice 7 - 14 


the rights of the non-smoker 2S well 

jderation. Since non- 

ublic airlines, are 
constantly i d-kand smoke produced by smokers, 
“we wholeheartedly en Mr. John F. Banzhaf III, 
in which he seeks to m vide separate sections for 
smokers and non-smokers. 7 
. | 


that the incidence of respiratory disease 
uscholds where one or both parents are smo 
holds. This would 
essurized cabin for a 
poses 2 d that is a definite 
violation of the rights of the non smoker. 7 


In addition to the health-hazard factor, any nen-smoker caught 
a cross-fire between two smokers on 2 six or seven hour flight 
testify to the fact that such 2 flight can be an eye-stinging, 
and decidedly unpleasant experience. 


Our Association urges that every consideration be given the the 
measures proposed by Mr. Banzhaf. . ; 


Respectfully 


e 
DIN heat 
Ma . MeKnig 
Executive Director 


Mr. James Rudolph, Director 
Flight Standard Service 

Federal Aviation Administration 
Office of the General Council 
Attention: Rules docket, GC-800 
Washington, D.C. 20590 


. ‘ 4° 

. 4. 
Department of Transportation, Federal Aviation Administration 

(14 CFR parts 121, 123, 127, 135) 

Smoking on aircraft operated by air carriers, air travel clubs and 

commercial operators. 

| 


Dear Sir and Gentlemen: 


: | 
As chairman of the Dallas Area Tuberculosis Association's committee 
on Smoking and Health, I, as well as the members of this committee, 
agree with the petitioner or the petitioners on file with your 
committee who urge that there be absolutely no smoking on aircraft 
operated by air carriers, air travel clubs and commercial operators. 


The literature referred to in advance notice of the proposed rule 

making as appears on pages 1 and 2 of the Federal Register, 35FR5045 
on March 25, 1970, apparently sets out an effective argument against 
smoking the combusted tobacco product. 


To this information, we would like to add additional recent evidence 
which demonstrates impairment of oxygen release from the hemoglobin 
of red blood cells by a substance present in cigarette smoke.* 


It is well known by Respiratory Disease physicians that persons with 
sensitive airways experience respiratory distress when exposed to! 
cigarette smoke in the enviroment. Children are especially vulnerable 
to this effect. Must they be subjected to this health hazard in the 
confines of the nation’s airliners? 
| 
We will appreciate your help in a "Clean Air Campaign" vital to all 
Americans. It's a matter of life and breath. 


Sincerely, 


D 
Gch Ahitbesg WAR. 


Paul L. Richburg, M:D., Chairman 
Smoking and Health Committee 
Dallas Area Tuberculosis Association 


PLR: la 


SYeote Se ree co 
*Eliot, R. S., et. al. "Non-Carbon Monoxide Effects of Smoking on 
Hemoglobin-Oxygen Transport," American Journal of Cardiology, V. 25, 


p- 93, Jan. 1970. use : 
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7600 CARROLL AVE., TAKOMA PARK, MD. 


June 22, 1970 


rv .ka. 

xseral Counsel's Office 
£20 Independence Avenue, SW 
X¥sshington, D.C. 20590 


Sponsored by 
I feel that it is most 


should be given the petition 
airlines. as outlined by 


our clinic has helped 1,000 


0052-8 (qepa4 Tik) iY OY VA musy 


take "one more smok 


all it takes to off again and into the 


Many of these individuals have had to stop smoking for serious 
health reasons. And of course, this also affects many allergic 
folk who have never smoked. 


block the smoke off. 


I respectfully request that in the furthe 
health ang welfare, that this a 
tive as.soon as Possible, 


x interest of the public 
ction may be adopted, to be effec- 
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_atck OF MEDICINE ; : e re 
nen” eof - THE OHIO STATE UNIVERSITY HOSPITALS 
DODD HALL 
MEANS HALL 
STARLING LOVING HALL 


UNIVERSITY HOSPITAL 
“PHAM HALL 


Hea2g Means ‘Hav 
WEST 10TH AVENUE 


COLUMBUS, OHIO 43210 


June 19, 1970 


Federal Aviation Administration 
General Counsel's Office 

800 Independence Avenue, S.W. 
Washington, D.C. 20590 


Gentlemens: 


As a specialist in lung diseases and a medical teacher, I would like to 
support the proposal which has been made regarding Rules Docket, GC-2h, 
Notice 70-1. . 


It is perfectly obvious that the millions of people that have various 
sorts of lung diseases should not be exposed to tobacco smoke in enclosed 
spaces. This is injurious, produces an excess of umnecessary symptoms, 
and contributes to disability. 


In addition to the above, no individual, whether suffering from lung 
disease or not, should be required to undergo the annoyance and aggravation 
of compulsory smoke inhalation in a plane. I therefore trust that these 
two significant facts will receive due consideration from you in your 
final decision. . 


It appears to me that no matter whether the public demand or complaint 
level is high or low from your viewpoint, the facts are clear and should 

- be the determining factors rather than how many letters or appeals you 
may have received. : 


Very traly yours, 


y f) Brownings M.D. 


Professor of Medicine (Pulmonary Diseases) 
REB:cc 
c.c. A.S.H. 


ESCAMBIA GENERAL HOSPITAL 
1200 Wesr Leonard Strecr 
PENSACOLA, FLORIDA : 


~ ‘Ror Trustees 
oF 7 P. GAINES 
Py | MAN . 
le A © R. GILLETTE 
o far G. SHIELL 

Wy F. DOZIER 


US<« fe £. WILLIAMS, M.D. 


e q — 


G. TREADWAY 
C fapuuistrator 


May 19-70 


FEDERAL AVIATION ADMINISTRATION 
Office of the General Counsel 
Attention Rules Docket, GC-24 
800 Independence Avenue, SW 
Washington, D. C. 20590 


Re: Dockets #10012, 10033; Notice 70-14 
* Smoking on Aircraft 


Dear Sir: 


At the present state of aircraft ventilation on 

it is impossible to 

of tobacco products. 

to sit for a prolonged period of time as re 

and be choked constantly by these noxious f In certain cdses, for 
example, primary allergy to cigarette smoke, it is medically detrimental 
to be forced to breath in a smoked filled aircraft. 


surrounded by smokers, 
under such conditions a 
he right of the najorit 
e noxious substances, — 


present time the non-smoker has no 
robable harmful effects of enhali 
ronment that one finds himself in on an 
Although, simply Separating the smoker from the non- 
smoker may alleviate the situation somewhat, it seems to me that either 
smoking should be prohibited, or the ventilation systems of aircraft 
should be greatly improved. 


Respectfully submitted, 


Pe 


K. I, Holman, M. D. 


KIH/ir 


MOUNT SINAI SCHOOL OF MEDICINE 
of The City University of New York 


FIFTH AVENUE AND 100TH STREET-NEW YORK, N.Y. 10029 


Department of Community Medicine ; May 29, 


Federal Aviation Administration 
General Counsel's Office 

800 Independence Avenue, S.W. 
Washington, D.C. 20590 

Attn: Rules Docket GC-24, Notice 70-14 


Dear Sir: 


It has come to my attention that the Federal Aviation Admin- 
istration is considering a rule which would require separate 
smoking and nonsmoking sections aboard all aircraft. I would 
strongly urge this requirement for health purposes. 


During the past seven years, my colleagues and I in the 
Environmental Sciences Laboratory of the Mount Sinai School 
of Medicine, have been investigating serious health hazards 
associated with inhalation of asbestos fibers. During this 
time, we have made an observation which bears directly upon 
the matter you are considering. 


I am enclosing a reprint of a paper published in the Journal 
of the American Medical Association in 1968, which details 
our findings. Briefly, they indicate that there is an extra- 
ordinary effect.of the inhalation of cigarette smoke among 
individuals who also have asbestos in their lungs. Thus, 
while it is known that people who inhale asbestos have a 
tendency to die of lung cancer, our studies have demonstrated 
that this unhappy fate is largely limited to people who also 
smoke cigarettes. Of 87 old-time asbestos workers who did 
not smoke cigarettes, and observed from 1963 to 1967, none 
died of lung cancer. On the other hand, of 283 of their 
coworkers, equally long in the trade, who did smoke cigarettes, 

. 24 died of lung cancer, although only 2 or perhaps 3 were 
expected to, on the basis of their cigarette smoking habits. 
The combination, apparently, is a very bad one. 


A second, very much related, problem is the fact that asbestos 
air pollution is now becoming common, the fibers being derived 
from a variety of industrial sources. Information concerning 
this can bé obtained from the National Air Pollution Control 


s etd 
‘ 
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Federal Aviation Administration 


Administration, in some detail, In New York City at this time, 
our studies have demonstrated that practically every adult who 
comes to postmortem now has asbestos in his lungs. | The number 
of fibers generally is quite small. Qur_ concern is! that this 
small number - unlikely to cause much trouble by itself, will 
carry a special risk in the concurrent presence of cigarette 
snoke. : 


Therefore, I suggest that it is reasonable to advise that 

people have the option of not inhaling cigarette smoke, wherever 
possible, since most of us already have asbestos in our lungs, 
fibers which will reside there permanently. Even if the asbes- 
tos industry develops adequate industrial hygiene precautions 
to avoid significant further contamination of urban air - ard 

I think they will - the contamination over the previous several 
decades is already within us. This we cannot avoid. Therefore, 
we should avoid what we can — the inhalation of cigarette smoke. 


| 
This is a matter of considerable public health importance which, 
I believe, warrants the most serious consideration, Should you 
‘be interested in further information on this aspect of the 


question, I should be happy to meet with you. 


Sincerely yours, 
. . | 


; i 
3. Baueo(> 
Irving\J. Selikoff,~®. 


Profesgpr 


NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 
GEORGE C. MARSHALL SPACE FLIGHT CENTER 
ee SPACE FLIGHT CENTER, ALABAMA 35812 
Se sone) 1, 1970 


Mr. J. F. meiner 

Director, Flight Standards one Safety 
Federal Aviation Administration ~ 
800 Independence Avenue, S. W. 
Washington D. C. 20590 


Dear Mr. Randolph: 

In response to recent requests by the Federal Aviation Administratioz= 
relative to the possibility of eliminating smoking on commercial aircraft, 
I would like to make a statement supporting this chense of policy as 
follows. 


Since it is now well established that the gases and particulates 
in tobacco smoke act definitely toward injuring the health of whoever 
breathes them be he smoker or non-smoker; and furthermore, since the 
interiors of the aircraft are demonstrably not sufficiently well 
- ventilated as to isolate the effluvia from the smoker to only his 
immediate vicinity, it would seem that either smokers should have a 
special compartment for indulging in this vice or, that smoking should 
simply be eliminated in the interest of passenger health and comfort - 
the latter probably being the most practical alternative. Moreover, 
many passengers - possibly a majority now - simply find tobacco 
smoke unpleasant and resent the stench which it imparts to their 
clothing. 


A second matter concerning public health and air pollution on 
commercial aircraft is the situation where aircraft awaiting clearance 
for take off frequently suck up each other’s engine exhaust and subject 

‘the encapsuled passengers to poisoning in what is nothing less than a 
period-in a well designed gas chamber for durations up to an hour or 
more in the large airports. 


When delays are encountered in securing take off clearances (such 
as frequently occur in Washington and New York due to weather) it is 
certainly not necessary that the aircraft continue to run their engines 
throughout the delay. Rather, whatever the requirement may be, if 
any, that recommends the running of engines on the ground for protracted 
periods before take off, this period certainly need not exceed the tine 
interval which an aircraft is on the ground taxiing prior to take 
off during unobstructed situations. This warm up preparations of engine 
fitness testing period is certainly not in excess of 10 minutes. 

Yet I have been subjected co gas chamber episodes extending beyond 
one cates 12 ps ; 
half hour rs |p a2 Ys iff 


Oke Caietene ee 
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og 


you as being 
passenger health and econony? 


Sincerely 


Neel Fyne. fi Cal, 
Daniel Payne Hale, Ph. p. 


rc UNIVERSITY Minnesota 


DIVISION OF CHILD PSYCHIATRY 
BOX 95 MAYO MEMORIAL BUILDING ¢ MINNEAPOLIS, MINNESOTA SS4SS 


June 3, 1970 


Federal Aviation Administration Rules Docket GC-24 
800 Independence Avenue Southwest 


Washington, D.C. 25090 


Dear Sirs: 


It has come to my attention that there is now serious consideration 
being given to whether or not smoking should be allowed on commercial 
airliners. As a physician, I would like to express my opposition to cig- 
arette smoking. It is not the only cause of lung cancer, but it is the 
most important cause that we know about. It has been estimated that the 

_ @limination of cigarette smoking would eventually reduce lung cancer to 
. perhaps 25% of the present incidence. 


Although the short-term exposure to cigarette smoking that results 
from a several-hour flight is probably not important in terms of contrib- 
‘uting to lung cancer, it does aggravate other chronic pulmonary conditions. 
Several patients have complained about this. I ama frequent commercial 
traveler and have noted that the overhead ventilation jets seem to be in- 
effective in dispelling the smoke because it diffuses throughout the cabin 
of the plane. 


Therefore, regarding Docket Numbers 10012 and 10033, notice number 70-145 
I am completely opposed to smoking by passengers while in an aircreft. 


Sincerely, 


Leek Pe 


>'M.D. 


HEALTH SCIENCES CENTER 
MEDICAL SCHOOL 


b «hme >- MUNICIPAL AIRPORT — GRAND ISLAND, NEBRASKA 68801 — PHONE (308) 382-5770 — P. O. BOX iF 
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May 26, 1970 


Federal Aviation & Adminstration 
Office of the General Council 
800 Independence Avenue S.W. 
Washington, D.C. 20590 


Dear Sirs: 


As both a passenger on Commercial Airlines and a 

Fixed base operator, | would heartily like to endorse and 
“urge you to prohibit smoking on aircraft operated by Air 
carriers, Air Travel Clubs, and Commercial Operators. 

As a passenger, |. can say that the smoke ts not only 
nauseating and uncomfortable it is also a detriment to the 
health of the people that are breathing it. 

As a pilot, | can furthermore say that on a Charter ; 
trip with close quarters in a cabin of ‘a six or eight place 
sircraft the passenagers inevitably smoke themselves to death 
and the pilot is not only faced with the problem of putting 
up with the smoke but the bad air that is caused by it causes 
great discomfort to the pilot especially flying at high 
sititudes. Not only do these things contribute to the 
aircraft operators problems; but the smoke and nicotine tars 
€s you well know contribute greatly to the inefficiency of 
vacuum ayro systems. . 


Sincerely, 


Exec Air, Inc. 


7 belt 


ar J. Markowski 
sob ft ‘ 
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June 21 » 1970 


Federal Aviation Administration 
Office of the General Counsel : 
Attn: - Rules Docket, GC-2) 

800 Independence Ave., S. We 
Washington, D.C. 20590 - 


agent 


SESTIAT OO 


Dear Sirs: nin SF 


"Ret Docket Nos. 10012, 10033 . z | 
a : x - 22 xe : . : a | 


. E wish to comment about the proposed rule making regarding Snoking 
; On Aircraft both as an airline crewenber. and frequent passenger. 


Smoking in the cockpit can not only be bothersome but can adversely affect 
the maximm capability of the flight crew to safely perform their duties. 
. It raises the carbon monoxide level in the blood, (American Medical 
Association Comittee on Medical Aspects of Auto Injuries and Deaths) which 
. induces drowsiness, not 2 good state to be in while making an instrument 
approach in marginal veather conditions. ¥ : 


The quantity of smoke in the cockpit can be enough to cause smarting of 
the eyes, I have had watery eyes on several occasions while shooting 

an instrument approach at night hen optim vision and reflexes are 
€ssential. The smokers include PAA personnel riding jump seat, cockpit 
crewmembers and to a suprisingly large extent, stewardesses, An 
increasingly large number of pilots including myself object to this dirty 
habit both from a personel standpoint and from its effect ‘on cretmember 
Operating efficiency. * tte cannes ie 

I propose that smoking in the cockpit eitler be more restricted or banned _ 
entirely. , Rae k CNR AS aR Tacos shat : 2 : 


poe tte 


: cor apes : 
s+ 8 Puedes nih ie vo} : ~ 
te Ss “ Na ome one 


From the point of view of a passenger, smokers and non-smokers should be 
‘Separated on all aircraft, instead of just the Boeing 747. Preferably an 
inexpensive curtain could be installed to divide bothe coach and first 
Class into sections » Or such sections could be designated without a curtain. 


Certainly everyone is entitled to breathe fresh air on a public trans- 

portation facility. The present system is highly unsatisfactory to manye 
- Sincerely yours, | 

7 ik adi Fa ‘ wy, S. Wears 


eerie ay... Frank S, Harris a 
zajg 7" Rirst Officer, American Airlines 
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P, Q. Box BD 
“Wiliarsours, Virgpne 231€5 
June 17, 1970 
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tice of the General Counsel 
Pules Docket; Go-2h. 
hO Independence AVees S. de 
btninston, De Cc, 25090 


~ 
ar Sir: 


In response to your snvitation +o comment on your advance notice of 
makang concerning ngrolcing on Aircrety Cperazed vy Air Carriers, sir 
revel Clubs, ond Ccmmercial Operato (Doct 10012 end 100335 

Stice Noe 70-1) would <ike to coment first as Captains 


Mpoard aircrefte “+ dave say vnere is no Airiine Ceptain alive vho f 

d a passenger £ai1 aslesd siyile smoking and as 2 result either burn 
s om clothing oF lose a lighted cigeret dow penind the Seave Veen 

s burning odor is smelled in te cockoit, sn om zrency iS creaved 

ch must ve desl? with, with Liquor peing served routinely, passenger's 


~2 now more careless thar ever wits their cigaretSe 


I do nov agree with you that there is no hazard Snvolved in smoking 
2s 


Tren there is aluays ae jump seat rider, be he conceny cneck pilot, 
or deadneading cred member who ymst smokee There is no wey for one 
to smoke sithout seriously potrering the ovher 
safety nazarde 


Any malfunction of the pressurization systen snould oe called a 
safety heserd on today's hig altitude aircratve Bek any meenanic to 
rshow you valves intan aireratts pressurization systen that nave been 
seummed up SO much with nicovine shat they no lenger function proverlye 


. - As a passenger I an worried bout my lunss peings gurmed ud just as 
those valves ere * 

i Aside from the invisiole health hazard caused by other peopled 

@ smoking, tere js the annoyance of peing forced %o preatne smoke with 
its conster Srritaticn to eyes and nose With no chence to escapee ko 
yincous can ve opened 25 on owner modes ot transporvatione 


ase give us relief from this hazard. Give us a total ban on 
aboard airereft by passengers and Creve ; 


Very truly yorrSs 


Wright 


2 & SEAPLANE 
cca TY FLIGHTS 
«© PHOTOGRAPHY 
¢ INSTRUCTION 
“MARTER 
~f 626-4251 
P. O. BOX 7159 
FORT WORTH, TEXAS 76111 


Hay 23, 
96249 


Kir. James F, Rudolph 
Director, Flight Standards Service “ 
Dept. of Transportation, FAA : Ee" 
Washington, D.C. 20590 : | 
Dear tir. Rudolph: | 
years in a 
cé regarding any rule making. 
he strong feelings I pave in cp 
| 
I am Presently flying y as Captain for a 
Gajor trunk carrier operatin : engine jets. 
not name the Company, i i then or for the 
Air Line Pi] wai mber of the 2cara 
of Directors. 


larcé which I 
metic. ¢f fligat 
ded Overhaul exoense, 
ngers, other than the 
signs. | ; 
It is even a matter of morals and common sense that no 
Person has a right to contaminate the breathing of another, who fas 
NO access to a breath of clean air. 


I am an ex-smoker and not a "do-gocder" 
"aS remained Silent and end 


8cne from inconsiderate tob 


» but the non sacxe 
ured tie eye-burning, stench and head- 
acco users for too ] 


r Your proposed rule making comes late, butywhatever it 
*€, mark me down as 100% in favor. 


Sincerely youfs, 


Marion H. Wright | 4b 
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June 21, 1970 


Federal Aviation Administration 
Office of the General Counsel 
Attn: Rules Docket, GC-2) 

800 Independence Ave., S. We 
Washington, D.C. 20590 


"Ret. Docket Nos. 10012, 10033 


I wish to comment about the proposed rule making regarding Smoking 
_on Aircraft both as an airline crewnember and frequent passenger. 


Snoking in the cockpit can not only be bothersome but can adversely affect 
the maximm capability of the flicht crew to safely perform their duties. 
It raises the carbon monoxide level in the blood, (American Hedical 
Association Committee on Hedical Aspects of Auto Injuries and Deaths) which 
induces drowsiness, not 2,good state to be in thile making an instrument 
approach in marginal weather conditions. “3 


The quantity of smoke in the cockpit can be enough to cause smarting of 
the eyes. I have had watery eyes on several occasions while shooting 

an instrument approach at night uvhen optirmm vision and reflexes are 
essential. ‘he smokers include FAA personnel riding jump seat, cockpit 
crewmembers and to a suprisingly large extent, stewardesses. An 
increasingly large number of pilots including myself object to this dirty 
habit both from a personal standpoint and from its effect on crewnember 
operating efficiency. Spat ape zy 

I propose that smoking in the cockpit either be more restricted or bamed 


> - 


entirely. Poe : ey ; 
From the point of view of a passenger, smokers and non-smokers should be 
Separated on all aircraft, instead of just the Boeing 717. Preferably an 
inexpensive curtain conld be installed to divide bothe coach and first 


Class into sections, or such sections could be designated without a curtain. 


Certainly everyone is entitled to breathe fresh air on a public trans- 
portation facility. The present system is highly unsatisfactory to many. 


” 
© 0g Pint gee 
Wlele beth 


_ Sincerely yours, 


MICE Gini Frank S. Harris 
Stictacg *t*first Officer, American Airlines 
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: =, | 
In response to your invitation to comment on your advance notice of | 

emakang concerning nSrolking on Airer +, Cperazed by Air Carriers, Air! 
bevel Clubs, ond Commercial Cperators," (Docket HoSe 10012 end 10033; | 
gtice Noe 7-14) t would Like to comment first as en Lis Line Captaine; 


ard involved 
ain alive who has | 


I do not agree with you that there is no haz 
ard aircratte ~ dare say there 45 no Airiine Cap® 
fot’ had a passenger fall asleep wnile smoling and as 2 result either cum 
‘ a lighted cigeret down penind the seove waen | 
i ne cockpit, =n emergency is creaved 
yStn Liquor beings served routinely, passengers 
with their cigaretse 


jump seat rider, be ne company check pilot, 
ew member who wust smokee Trere is no Way for one 
to smoke without seriously bothering the other | 
a safety nazarTde 


fren tnerc is always the 
or deadneading cr 

the cockpit 

jn itself is 


Any malfunct getion systen should be called a 
azara on <a : 5 bsk any mecaanic to | 

in egsuri 4, that have been | 
ch with nico they no icn! erlys 


up so mu 
worried Bbour ry lungs 


s being gormned Up just as 


- As a passenger I an. 

those valves are 

eo Aside from the invisible health hazard caused by other people 
Smoking, were is wh2 anneyence of being forced to preatne smoke with 

*4ts constant irritation to eyes and nose with no chance to escapee No 
wincous can be opened 2s on otner modes ot transporvatione | 


ec us relief 
aircraft by pass 


wy Please giv from this hazard. . Give us a total ban on 
engers and Crete 


. smoking aboard 


RD 2, Walnut Ave. 
Mt. Holly, N.J.,08060 
18 June 1970 


Federal Aviation Administration 
Office of the Generak Counsel 
Attn: Rules Docket GC-24 

800 Independence Ave. Sw 
Washington, D.C., 20590 


I feel that exposure to smoke does reduce the mental 
alertness, and therefore effects quick thinking, and 
efficiency, of those subjected to smoke. This affects 
me as a nonsmoking crewmember. Certainly at the end 

ofa long trinv,after much smoke, a crewmember is not 

as alert for a possible approach right down to minimuns, 
and landing as if there had been no smoking. 


Without having specific details,I recall several 
instances of equinoment malfunctions, such as radios 

and pressurization,in which maintenace people have xe 
pointed out that résidues of smoking did contribute 

to the failuree. It is usuallg obvious which hole 

in the airplane is the outflow valve and which is the 
relief valve by the amount of contamination surrounding 
it. Radio failures were attributed to dirt, including 
Cigarette smoke, in the switches for channel selection. 


In conclusion,I would prefer total abstinence but would 


accept any means of people and aircraft components from 
‘111 effects of smoke. 


Yours truly, 
MSs Mb Arne 
“ Do 


as A. Arnold 
ATR 1627119 


BEST COP’ 
from the origit 


= 
906 South Ook Street 
Arlington, Virginia 22204 
19 June 1970 
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geral Aviation Administration ~ 

fice of the General Counsel 

gention : Rules Docket, GC-24 p 

ho Independence avenue, Site SEE SES 
bshing ton, D.C. ae ~) seh SS 
hte: Ref. Dockets Mos. 10012,10033; Notice 70-14 - 
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ly Mr. Rudolph and Others to whom it may concern: Aetkcae or 


I feel it both a matter of personal desire end public duty to make. 
by yOLce heard on tnis matter of whether or not snoking should be vro- 
Mbited or in some measure restricted aboard commercial and air carrier 
swcraft as per Proposed Rule Matzsing Notice No. W<-14. 1 speai from the 
ewpoint of both passenger and flicht deck crew member of a major U.S- 
i carrier. as 
May I'speek first as a cabin passenger: Notwithstanding the fact 
at smoking of any kind by reasonable, healthy, and polite men and 
nm is in fact a most irrational, unhealtnful, and a@iscourteously in- 
iderate practice; and since the nis Notice rather skill- 
ly and for all practical purposes r the smoking factor as 
>lossible safety hazzard jn the PASSENGER CABIN; it would seem rather 
less for ne to decry the annoyance, the inconsideration, and che 
sical irritation the non-smoking air line “passenger is subjected to 
e ‘such legislation--in comfort--is in fact 
of the scope of the purpose the FAA whose primary > 
not singular function, of the air traveling 
vbiic and let the air 1 | 
. So, let me simply say I certainly wovld 
e, nonetheless, to see smoling aboar pir transport aircraft 
ohibited at all times for the personel reasons that I have mentioned 
sve. secondly, I am by no means aded that. smoking is 
<n fact a real safety hazzard i enger cabin, such as 
sion and n use or the fire 
the trash can or -er who falls asleep 
However, at present, pending the results 
hazard related to the smoke in tne airerett 
I must conce ere is little material evidence to justify 
ion by the the passenger cabin is concerned. 
eax aS 2 3. crew nember (presently as a 
end formerly so on the 
story; for SAFETY is 


ke my point: 
on duty a 


a DC-9 with a Capt but continuous and which has 

,Siven me a throbbing, he And now it is $:50 pm and ny 

leg to fly as we approé ch Syracuge on 2 ical winter night complete with 
; Cia ye 


1.0f 2 


lowest minimums for the field , all the result of a turbid winter 
% fOrme As we are vectored for the 28 IIS,.I an already experiencing the 
Pe prmal fatigue factor of the long Gay, only to have it unnecesscrity 
--pnpounded by a deep headache, burning eyes and nasal passages, ana low 
Teper ey all the direct result of having been confined within the 
, poke-filled atmosphere of tne cockpit (which simply CANNOT be purged 
; f the smoke by the ventilation systen even at full blast while anyone 
eb snoking) since take-off; and now just as we reach the outer markcr, 
yhe Captain lichts up another cigarette (or CIGAR, as the case may bet). 
‘ta so there we are as I comnence the approach; my burning eyes are 


“training to read the turbulance jucgled guages; my mind is making every 


_ Ffort to overcome the throbbing headache to interpret wnat ny eyes are 

“rying to see so that I micht be able to fly the ship to a sate and snootn 

‘‘pnding. Tf take a deep breath for fresh air--only in vein and frustra~ 

‘gion--as the approach continuesSe..ee 
a Well, now, let me esk you quite bluntly, can such a situation as I 

“pst described possibly be conducive to the optimum sefety of such a 

. flicht ?? Could I or any other non-smoker possibly be performing at ny 
“bry best--and SAFEST-- under such said conditions?? 1 believe the 
“fly answer is an obvious NO!!! And mey I add that the flicht described 
r4s not Fictitious, but one of many similar trips I have had the displea- 

pre Of logsing over my relatively few years of air line flying. 

2 Is it any wonder, then, that I personally make every effort to 
‘foid the smoking Captain as I bid my trips: it is more than just a2 

~ hitter of personal comfort or possible long-range health hazard, it is 
“matter of the Smmeciate SAFETY of the entire aircraft and all aboard. 
sor I know that my performance as a pilot, under whatever other normal 

fatigue factor, cannot possibly be my best when I em forced to perform 
Slee locked in a cockpit waich has become notning less than a smoke 

it ere 

: In snort I am saying that all good judgement and consideretion for 
j the safe conduct of the flicht demands thet smoing be totally banned 

# xt least in the flicht deck of BIL U.S. conmercial and air carricr air- 

i aft, Such smoking is a safety hazard in every sense of the word! 

Toenk you very much. : Le Ge : 


Sincerely yours . 


Caled CIE 


CHARLES E. HUFF, F/O EAL 
ATR 1551010 


: - ' Schofield, tis. 54476 387 


Federal Avietion Adainistretion 


Office of the General Counsel 

Attention: Rules Dock cet, CC-24 

800 Independence Avee SW. 

Washington, De C. 20530 | 

Re: Proposed anendzents to perts 121, 129, 127, 135 - 
docket nos. 10012, 100333; notice 70-14 ; 

| 


Deer Sir, : 
As e flight ecremmenber and oceesionally 2 passenger in 
* sir carrier aircraft, I would like to state uy opinion re- 
garding further restriction of smoking eboard aircraft. | 
_I think smoxing should be pronibited in all eircreft 
under the above parts, unless the aircreft has a senazete, 
fireproof coxpartment in which people may smoke. Tobacco 
smoke is very annoying to non-smokers, besides being 2 | 
health hazard, and keeps people fron enjoying 2 otherwise 
| pleasant flight. > oo | 
The sefety factor is very inportent. I tmow thet eir- 
ereft interiors are vuilt with fireproof, or at least fire 
resistant naterials, hovever the clothing of the passengers 
are not. I fly for a commter airline and our flying is cone 
below 10,000 ft. where, the chance of turoulence is greater. 
c In turbulance it is possible for someone to drop a Lighted 
cigarette onto his clothing. If it drops to the floor and he 
las his seat belt on, as he is supposed to, he would not ve 


able to reach it. 


Fale 3 hin Mg 
~ Obticg roy, Pee Pa 
wcuiusy 1% 
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: 


Ss Bowe no separate crew compartments, as such, so 


Our plane 


é pave to preatne the smoke of passengers a@irectly pehind use 


? 55 both annoying ana distractinge 


% 
_ Kiso a danger exists with cigarette lighters. T had an 


neidcert occur in @ private plane where my passengers lighter 


pxploded at an altitude of 3500 ft. Fortunately he snuffed the 


sre out with pis hand. I would venture to guess thet a great 


many people would have aropped it. However, it wes distracting 


and, since 4% occurred at night, a@ian't do Hy night vision eny 


good. 


Most flights on commuter oF regional carriers are less 


than one hour ana I don't shins thet is too long to g° without 

"g cigorette. The trunk cerrierss wao fly the longer flights, 

"nave airereft lerse enough so that seperate compartments 

would not be japracticale + phey already hnavé separate compete 
ments for first cless and tourist; 2 and all that does ‘is sep- 
" arate people by how much they paid for a ticxet. 

° Aboerd an eircraft there ere three besiec causes of fire: 
fuel, electrical and snoxing. We cannot operate ean aircraft 

7 without fuel, nor very efficiently without an electrical sys— 


tem, but it will operate very well peor smoxing 


Sincerely, he) we 


teven ee Blade 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLU“SIA 


RALPH NADER, et al., 


Plaintiffs, 
| 
v. Civil Action 


FEDERAL AVIATION ADMINISTRATION, et al., No. 1535-70 
| 
| 


ee es ee ee we we 


Defencants. 


PLAINTIFFS' OBJECTIONS TO AMENDED 
*. PROPOSED ORDER 


The proposed order states, inter alia 


* * * that there is rational basis in the 
record for the defendant Administrator's 
determination in this matter * * * : 

| 
It is our understanding of the ruling in open court that 


the basis for the decision in this case was the Court's 
determination that the Administrator hae alleged facts , 


which, if correct, would justify his decision ané@ that it 
; 
was not the province of the Court. to weigh these alleged 


facts against the facts submitted by plaintiffs to 


determine whether they wese accurate. For instance the 


Court declined the invitation of plaintiffs to compare | 


allegations that the airplane cabin is “well-ventilated” 


against the testimony of thousands of travellers and the 


evidence from two accidents that when smoke is constantly 
produced in the cabin it cannot be cleared by the airplane's 
ventilation system. We believe the Court specifically. 
refused to judge the quality of the Administrator's evidence. 


Y AVAILABLE 
nal bound volume 


To find that there was “yational basis in the record” for the 
Administrator's action is a judgment about the evidence and 
does not accurately reflect the Court's decision. 


We therefore respectfully request that the above- 


quoted phrase in the order be deleted and be replaced by the 


following: 


* * * that the defendant Administrator has alleged 
facts which, if accurate, would constitute a 
rational basis in the record for his determination 
in this matter. 


. 


Respectfully submitted, 


BERLIN, ROIS™AN AND KESSLER 
Counsel for Plaintiffs 


by 
Anthony Z. Roisman 


August 28, 19790 
Certificate of Service 


I hereby certify that a copy of the foregoing 
Objections was served on counsel for the defendant by 
delivering a copy to him at his office at Third and 
Constitution Avenue, N. W., Washington, DP. C., on this 
28th day of August, 1970. 


Anthony Z. Roisman 
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FEDERAL AVIATION ADMINISTRATION, 


No. 1535-70 
et al., 
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) 
) 
) 
? 
) 
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Defendants. 


zu ROBERT IM. STEARNS 
H CLERK 


This matter having ,cone before the Court on 
plaintiffs’ motion for preliminary injunction and de- 
fendants opposition thereto, and on defendants' motion 
for summary judgment and plaintiffs’ Gooeeitten there- 
to; upon consideration of the argurents of act the 
. memoranda of the parties, and the certified azminis— 

trative record (including the “statement of perons for 
| 
petermination of No Emergency” submitted unter the 
“court's order of June 26, 1970); ene the entixe recoré 
herein, and the Court being fully informed in the pre- 
mises; and it appearing to the Court that the defen— 
dant Administrator’s aatermination in this matter has 


a basis in fact ana is not arbitrary and capricious 


and the Court having founé that there is no genuine issue 


as to any material fact, and defendants are entitled to 


 Sudgment as a matter of law, 
It is by the Court this 28th day of August, 


ORDERED and ADJUDGED: 
1. That defendants’ motion for summary judg- 


ment be, and it hereby-is, granted; 


2. That plaintiffs’ motion for preliminary 


injunction be, and it hereby is, denied as moot; and 


3, ‘That the action is hereby dismissed. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


| 
RALPH NADER, IRIS CLARK INGRAM, DORIS LIMONCELLT, | 
MRS. HIRAM E. NEWBILL AND HENRIETTA R. WALKER, 


Appellants, 


Vv. 


FEDERAL AVIATION ADMINISTRATION 
and 
HONORABLE JOHN H. SHAFFER, ADMINISTRATOR 
FEDERAL AVIATION ADMINISTRATION, 


Appellees. 


On Appeal From a Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLANTS 


ISSUES PRESENTED 

1) Whether the Administrator of the Federal Aviation Administra- 
tion erred as a matter of law in concluding that although he is obligated 
to provide for the highest possible degree of safety in air travel and 
although there is no reason consistent with the public interest to con- 
tinue to allow smoking on airplanes, he may vefuse to impose a temporary 
emergency ban on smoking on airplanes under 49 U.S.C. Section 1485(a) 
until it has been conclusively proven that smoking on airplanes can cause 
fire or fire induced smoke, impaixment of mental and visual acuity of 
erew members, and adverse health consequences for non-smoking passengers » 
particularly those with pre-existing illnesses. 

2) Whether upon 2 showing that smoking on airplanes can cause 
fire or fire induced smoke, can cause impairment of mental and visual 
acuity of crew members and can cause adverse health consequences to non- 
smoking passengers > particularly those with pre-existing illnesses, it 
was arbitrary and capricious for the Administrator of the Federal Avia- 
tion Administration to refuse to impose a temporary emergency ban on 
smoking on airplanes while he is conducting in-depth studies of these 
safety hazards created by smoking on airplanes. 

STATEMENT PURSUANT TO RULE 8(d) 
Preliminary matters have already been considered and disposed of 


by the Court in this proceeding. Simultaneous with the filing of the 


record in this case appellants filed a Motion to Advance on the Docket 


and Expedite based on the emergency nature of the proceedings involved. 
On September 30, 1970 Chief Judge Bazelon granted appellants’ motion and 


directed the Clerk to set this proceeding down for early argument. 


REFERENCES - TO’ RULINGS 
In this proceeding appellants seek review of a determination 
by the Administrator of the Federal Aviation Administration under [the 
Federal Aviation Act of 1958. This case comes to this Court as a result 
of the District Court's summary judgment in favor of the Adninistrator 
which upheld his refusal on March 25, 1970 (35 Federal 5045-46) to impose 


a temporary emergency ban on smoking on airplanes. The Administrator's 


decision which is challenged in this Court is set forth at pp. 207-208 


of the Joint Appendix. Supplemental statements of reasons for the 


refusal appear at pp. 214-216, 220-229 of the Joint Appendix. 


STATEMENT OF THE CASE 

The Federal Aviation Act of 1958 imposes upon the Administrator 
of the Federal Aviation Administration the duty to promulgate rules and 
regulations "to provide adequately for...safety in air commerce" 
(49 U.S.C. Section 1421(a)(6)) and to fully consider the duty resting upon 
air carriers to perform their services with the "highest possible degree 
of safety" To fulfill his obligation to provide for safety, the Admini- 
strator is given the authority to issue, upon complaint or otherwise, 
a temporary regulation without hearing but subject to an immediate 
hearing after the regulation is issued when an “emergency requiring imme- 
diate action exists in respect of safety in air commerce”. 49 U.S.C. 
Section 1485(a). 

On December 8, 1969, appellant Nader filed a petition with the 
Administrator, pursuant to 49 U.S.C. 1485(a), requesting that within 
30 days the Administrator impose a ban on smoking on all passenger car- 
vying commercial aircraft. The request, supplemented by additional 
materials on January 12, 1970 and March 10, 1970, was based on evidence, 
including numerous scientific articles and accident investigation reports, 
which demonstrated that smoking on airplanes created an imminent and 
serious threat of fire and fire induced smoke on the airplane, of impair- 
ment of mental and visual acuity of crew members, and of deleterious 
health consequences to non-smoking passengers, particularly those with 
pre-existing illnesses. Appellants Walker, Limoncelli, Ingram and Newbill 
intervened in this proceeding on December 24, 1969 also seeking a ban on 
smoking on airplanes and’ stressing in particular their serious physical 


veaction to smoking on airplanes which prevents them from travelling by 


airplane except in an emergency. (Jt. App. 14-195) 


The petition was also supplemented by hundreds of letters from the 
general public urging the Administrator to act to limit or ban smoking 
on airplanes and relating personal experiences or scientific Sitenos 
which supported the petition. (Jt. App. 196-205, 231-288) 

On March 25, 1970 the Administrator published in the Federal 
Register an Advance Notice of Proposed Rule Making (ANPRM) in which he 
denied appellants' request, denied that smoking on airplanes created any 
risk of fire or fire induced smoke and conceded that the health conse- 
quences of smoking on non-smoking passengers was part of his safety 
responsibility but that he believed the subject required further study. 
In this regard he referred to a previously announced study being conducted 
by the FAA in conjunction with the Department of Health, Education and 
Welfare to study the level of tobacco contaminants in the passenger 


compartments of aircraft carrying military personnel. This ANPRM solici- 


ted public comment for a period of 90 days on the health affects to 


non-smokers of smoking on airplanes and on the propriety of segregating 
Bs 
smokers and non-smokers on airplanes. (Jt. App. 207-208) 


Significantly the ANPRM and the denial of appellants’ petition were 


not based solely upon material in the public docket at the FAA. The 


Administrator on at least one occasion discussed the matter with high 


officials of the airline industry and presumably received 


| 
| 
No comment was made upon data submitted by Appellants relating to 
the impairment of mental and visual acuity of crew members! as a 
result of smoking on airplanes but in a subsequent document the 
Administrator did respond to this data (Jt. App. 228) 
On January 14, 1970 the Administrator stated in his prepared 
statement delivered to the Northeast Region Aviation/Space Writers 
Association in New York City: | 
I have consulted [with respect to the petition involved 
here], on a personal and unofficial basis, with several 
airline presidents to get their opinion on what might be 
a reasonable gourse:.to.pursue in.the.public. interest. 
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from his staff an analysis of the scientific data and accident investi- 
gation reports submitted with the petition. No record of the private 
discussions with airline officials or of data obtained from them nor of 
the analyses of the Administrator's staff or any data upon which they 
relied appeared in the public docket at the FAA. 
As a result of this ‘action by the Administrator the appellants 
filed on May 21, 1970 the complaint in this proceeding against the Admini- 
strator and the FAA. The complaint sought inter alia, an injunction against 
the appellees to prevent them from refusing to impose a temporary ban 
on smoking on airplanes. The primary basis for this claim was that the 
appellees had acted arbitrarily and capriciously and had abused their 
discretion in denying the petition. 5 U.S.C. 706 (2)(A)(Section 10(e) 
(2)(A) of the Administrative Procedure Act). Attached to the complaint 
was a copy of the materials filed with the FAA by appellants. (Jt. App. 4-208) 
With the filing of the complaint appellants also filed a motion 
for preliminary injunction 'requesting the District Court on the basis 
of the emergency nature of the subject matter and the likelihood 
of ultimate success by appellants to issue a preliminary injunction to 
prevent the Administrator from refusing to ban smoking on airplanes. (Jt. App. 209) 
The Appellees filed'a response to this motion and cross motions 
for dismissal of the suit and for summary judgment. No answer has been 
filed to the complaint by appellees. Appellee Administrator sought 
dismissal on the ground that his refusal to ban smoking on airplanes was 


a matter committed to his unreviewable discretion. Appellee FAA sought 


dismissal on the ground that it was not a suable juristic entity. Sum- 


mary judgment was sought on the basis that the Advance Notice of Proposed 


Rule Making supplemented by an Affidavit by James F. Rudolph, Director 


of Flight Standards Service of the FAA were adequate justification for 


the Administrator's refusal to act. (Jt. App. 210-216) 


On June 18, 1970 the District Court held a hearing on the motions 


submitted by both parties. On June 26, 1970 the Court entered an order 

denying appellees' motions to dismiss and finding that the action here 
| 

in question was reviewable. The Court deferred decision on appellees" 


motion for summary judgment and appellants' motion for preliminary in- 


junction until August 17, 1970 and ordered the Administrator to provide 


the Court within 30 days with a (Jt. App. 217): 


full complete statement of the reasons both factual and legal, 
for his refusal to order an emergency ban on smoking on all 
passenger carrying civil aircraft (including rotor craft) /and 
all materials considered by the Administrator in RS his 
factual determination. 


On August 7, 1970 after three requests for extensions of Le and 
twelve days after the due date, the Administrator filed with the Dis- 
trict Court a ten-page document which purported to be a response to 
the Court's order. The actual content of that document is discussed 
in detail in the argument, infra. Notable here is that no naterials upon 
which the Administrator relied in reaching his factual conclusions were 
attached to the document. (Jt. App. 220-229) : 


The FAA Docket in this matter was by this time filled with over 


i 
2,000 comments, the vast majority of which (more than 75%) supported some 


control on smoking on airplanes. For the most part the comments received 


came either from medical and health associations or doctors endorsing 


controls on smoking and detailing the harmful effect on non-smokers , 


or from individual airline pilots and others associated with airplanes 
indicating their concern about the safety of smoking on airplanes or from 
the general public describing personal experiences involving adverse 
health consequences suffered as a result of smoking on airplanes. A 
sample of all of these was submitted by appellants to the District Court 
prior to August 17, 1970 hearing. (Jt. App. 196-205, 231-288) 

At the August 17,:1970 hearing the Court below granted appellee's 
motion for summary judgment and dismissed appellants' motion for prelimin- 
ary injunction as moot. In its judgment, dated August 31, 1970, the 
District Court found that there was "a basis in fact" for the Admini- 
strator's refusal to act. (Jt. App. 291). The Court declined to accede 


to the request of government counsel to include within its judgment a 


finding that the basis for the Administrator's refusal to act was 


"pational". (Jt. App. 289-290) 

On September 8, 1970, appellants filed their notice of appeal 
in this proceeding. In this appeal appellants seek a reversal of the 
summary judgment granted) to appellee and judgment for appellants on their 
request for a permanent injunction to prevent the Administrator from con- 
tinuing to refuse to ban smoking on all passenger carrying commercial 
aircraft (including rotor-craft). 

In the alternative, if this Court should agree that the Admini- 
strator erred in applying incorrect legal standards in denying appellants 
petition but that this Court will not at this time grant the permanent 
injunction that appellants have requested, then this Court is requested 
to remand this case to the Administrator for application of the proper 


legal standards. However, in that event and in light of the fact that 


each day more than half a million individuals fly in airplanes where 
smoking is permitted and that appellants' evidence of the serious danger 


to which these passengers are subjected as a result of smoking on airplanes 


has not been adequately refuted, then this Court is respectfully requested 
| 
to order the District Court to grant appellants’ motion for preliminary 


injunction. The preliminary injunction should remain in force until 
the Administrator has complied with this Court's order and has applied 
the proper legal standards to the appellants’ petition and, assuming the 


petition is not granted, until such time as the Court below has had an 


opportunity to fully explore the Administrator's new response and appel- 


lants' reply thereto. 


On September 11, 1970, in light of the serious emergency nature of 


the matters involved here, appellants filed a motion with this court to 


advance on the docket and to expedite this proceeding. On Septentlar 30, 
| 

1970 Chief Judge Bazelon granted the appellants' motion. 

STATUTES INVOLVED | 


49 U.S.C. Section 1303 


In the exercise and performance of his powers and duties 
under this chapter the Administrator shall consider the follow- 
ing among other things as being in the public interest: 


(a) the regulation of air commerce in such manner as to 
best promote its development and safety and fulfill the 
requirements of national defense; 


k ok & & & : 
| 


49 U.S.C. Section 1421 

(a) The Administrator is empowered and it shall be = duty 
to promote safety of flight of civil aircraft in air commerce by 
prescribing and revising from time to time: 


* * % * * * 


(6) Such reasonable rules and regulations or 
minimum standards, governing other practices, 
methods and procedure, as the Administration 
may find necessary to provide adequately for 
national security and safety in air commerce. 


(b) In prescribing standards, rules and regulations, 
and in issuing certificates under this subchapter, the 
Administrator shall give full consideration to the duty 
resting upon air carriers to perform their services with 
the highest possible degree of safety in the public 
interest .. + +. =» 


* * 


49 U.S.C. Section 1485(a) 


Except as otherwise provided in this chapter, all 
orders, rules, and regulations of the Board or the Admini- 
strator shall take effect within such reasonable time 
as the Board ‘or Administrator may prescribe, and shall 
continue in force until their further order, rule, or 
regulation, or for a specified period of time, as shall 
be prescribed in the order, rule, or regulation: 
Provided, That whenever the Administrator is of the 
opinion that an emergency requiring immediate action 
exists in respect of safety in air commerce, the Admini- 
strator is authorized, either upon complaint or his own 
iniative without complaint, at once, if he so orders, 
without answer or other form of pleading by the interested 
person or persons, and with or without notice, hearing, 
or the making orfiling of a report, to make such just 
and reasonable orders, rules, or regulations, as may be 
essential in’ the interest of safety in air commerce to 
meet such emergency. Provided further, That the Admini- 
strator shall immediately initiate proceedings relating 
to the matters embraced in any such order, rule, or 
regulation, and shall, insofar as practicable, give 
preference to such proceedings over all others in 
this chapter. 


ARGUMENT 


Introduction and Summary 


In its recent decision in Public Service Commission of New York v. 
FPC U.S. App. D.C. > F2d No. 23,446 June 29, 1970 this 
Court reversed an order of the Federal Power Commission because the Com- 
mission, while relying on its expertise, had failed to (id. at Slip Op. 6): 
set forth convincing reasons for its determination in sufficient 
detail to allow the validity of those reasons to be critically 
examined by the parties adversely affected and to allow this 


Court to pass on the reasonableness of the Commission's con- 
clusions. | 


Accord, Medical Committee for Human Rights v. SEC U.S. App. D.C. 
F. 2d No. 23,105, July 8, 1970 (Slip Op p. 42) 
Environmental Defense Fund v. Hardin, U.S. App. D.C. A 


F 2d , no. 23,813, May 28, 1970 (Slip Op. p. 11); Moss v. CAB, et al 


U.S. App. D.C. : F. 2d , No. 23,627, July 9, 1970 


(Slip Op. p. 18). 
In the instant case the Administrator of the Federal Aviation 
Administration has submitted a ten-page document (Jt. App. 220-228) 
as his purported compliance with the District Court's order of June 26, 
1970 which required him to set forth a (Jt. App. 217): 
full complete statement of the reasons, both factual and legal, 
for his refusal to order an emergency ban on smoking on all pass- 
enger carrying civil aircraft (including rotor craft) and all 
materials considered by [him] in reaching his factual conclusions. 
In fact the document is replete with unexplained conclusions based upon 
unrevealed agency expertise. This document does not permit either appel- 


lants or this Court to critically examine the Administrator's refusl to 


act or to determine the reasonableness of his refusal. 


On this appeal from the District Court's summary judgment in favor 
of the Administrator and its denial of appellants’ motion for prelimi- 
nary injunction, appellants seek, as did petitioners in Moss, supra. and 
Public Service Commissioner of New York, supra., a reversal of the agency 
action because of the refusal and failure of the agency to give an adequate 
reason for its action. 

The record before the Administrator and before this Court con- 
tains substantial evidence of the inherent safety hazard created by smoking 
on airplanes. In particular smoking on airplanes creates a grave risk 
of fire and fire induced smoke on the airplane, of impairment of mental 
and visual acuity of crew members and of adverse health consequences to 
non-smoking passengers particularly those with pre-existing illnesses. 

The Administrator's response is at most a denial that this evidence is 
sufficient to conclusively prove the safety hazard. Appellants concede 
that the subject requires further study but stress that this study should 
occur, as contemplated by 49 U.S.C. Section 1485(a), after the Admini- 
strator has taken emergency action to protect the safety of air travellers. 


Appellants contend that the authority given the Administrator to 


impose emergency regulations must be exercised when, as here, prima 


facie evidence of a safety hazard is presented and the Administrator is 
neither able to totally rebut that evidence nor to demonstrate a para- 
mount countervailing public interest which will be adversely affected if 
the emergency regulation is enacted. 

The Administrator apparently believes his duty to best promote 
safety in air travel merely requires him to act as an arbiter between 


safety considerations and whatever are current operating procedures for 


airlines. In this regard he has grossly distorted his statutory obliga- 


tion to be an advocate for safety in air travel. This dereliction of 
duty is most apparent in this case where the Administrator has postponed 
and delayed taking action to ban smoking on airplanes even though he 
has failed to articulate a single public interest justification to con- 
tinue this hazardous practice and even though he has conceded that| much 
of the evidence presented by appellants matses sufficiently serious 
problems that further study is required. | 
Appellants' contention, simply stated, is that smoking should 
be banned on airplanes until the further study which the Administrator 
has ordered is completed. That is precisely what 49 U.S.C. Section 1485(a) 
intends. Appellants urge this Court to reverse the refusal of the Admini- 


strator to impose this temporary emergency ban on smoking on airplanes. 


I. 


THE ADMINISTRATOR OF THE FEDERAL AVIATION ADMINISTRATION ERRED 

AS A MATTER OF LAW IN CONCLUDING THAT ALTHOUGH HE IS OBLIGATED 
TO PROVIDE FOR THE HIGHEST POSSIBLE DEGREE OF SAFETY IN AIR} 
TRAVEL AND ALTHOUGH THERE IS NO REASON CONSISTENT WITH THE 
PUBLIC INTEREST TO CONTINUE TO ALLOW SMOKING ON AIRPLANES, | 
HE MAY REFUSE TO IMPOSE A TEMPORARY EMERGENCY BAN ON SMOK- | 
ING ON AIRPLANES UNDER 49 U.S.C. SECTION 1485(a) UNTIL IT 
HAS BEEN CONCLUSIVELY PROVEN THAT SMOKING ON AIRPLANES CAN 
CAUSE FIRE OR FIRE INDUCED SMOKE, IMPAIRMENT OF MENTAL AND 
VISUAL ACUITY OF CREW MEMBERS, AND ADVERSE HEALTH CONSE- 
QUENCES FOR NON-SMOKING PASSENGERS, PARTICULARLY THOSE 

WITH PRE-EXISTING ILLNESSES 


Whether appellees were arbitrary and capricious in their refusal 
to impose a temporary emergency ban on smoking on airplanes, requires an 
examination of the reasons given for that refusal and the underlying 
data which allegedly supports those reasons. Ultimately this will require 
a weighing of the facts and appellants will prevail if on these facts the 
Court concludes that there was no "rational basis" for the appellees’ 
refusal. Eastern Central Motor Carriers Association v. U.S. 239F. Supp. 
591, 594-595 (D.C., 1965); Dell Publishing Co. v. Summerfield 198FS843 


(D.c., 1961) affirmed 113 U.S. App. D.C. 1, 303F 2d766; East Texas Motor 


ee 


Freight Lines v. U.S. 96F Supp. 424, 427-428 (N.D. Tex., 1951). 


Before reaching the ultimate issue of the arbitrariness and capri- 
ciousness of appellees' refusal, it is necessary to determine what 
standards the appellees were required to follow in deciding whether to 
issue a temporary emergency order. The authority to issue such an order 
is found in 49 U.S.C. Section 1485(a) which provides: 


(a) Except asi otherwise provided in this chapter, all 
orders, rules, and! regulations of the Board or the Administrator 
shall take effect within such reasonable time as the Board or 
Administrator may prescribe, and shall continue in force until 
their further order, rule, or regulation, or for a specified 
period of time, as shall be prescribed in the order, rule, or 
regulation: Provided, That whenever the Administrator is of 
the opinion that an emergency requiring immediate action exists in 
pespect of safety in air commerce, the Administrator is author- 
ized, either upon complaint or his own Initiative without com- 
plaint, at once, if he so orders, without answer or other form of 
pleading by the interested person or persons, and with or without 
notice, hearing, or the making or filing of a report, to make such 
just_and reasonable orders, rules, or regulations, as may be 
essential in the interest of safety in air commerce to meet such 
emergency. Provided further, That the Administrator shall immedi- 
ately initiate proceedings relating to the matters embraced in 
any such order, rule, or regulation, and shall, insofar as 


racticable, give preference to such proceedings over all 
others under this chapter. (Emphasis added) 
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The critical part of the section is the phrase "in respect of safety in 
air commerce". Only where safety is involved is the administrator author- 


ized to invoke emergency procedures. 


This authority is consistent with the high responsibility which 


the administrator possesses with respect to safety in air commerce) and 
which is set forth in 49U.S.C. Sections 1303(a), 1421(a) and 1421(b): 
Section 1303 


In the exercise and performance of his powers and duties 
under this chapter the Administrator shall consider the follow- 
ing among other things as being in the public interest: 


(a) the regulation of air commerce in such manner | 
as to best promote its development and safety and 
fulfill the requirements of national defense: 


x oO x * & 
Section 1421 


(a) The Administrator is empowered and it shall be his duty 
to promote safety of flight of civil aircraft in air commerce 
by prescribing and revising from time to time: 


* % * % * 


(6) Such reasonable rules and regulations or minimum 
standards, governing other practices, methods and pro- 
cedure, as the Administration may find necessary to 


provide adequately for national security and safety in 
air commerce. 


(b) In prescribing standards, rules and regulations, and 
in issuing certificates under this subchapter, the Administra- 
tor shall give full consideration to the duty resting upon air 
carriers to perform their services with the highest possible 

egree Sarety in the public interest... . 
| 


[Emphasis added] 


The legislative history of the Federal Aviation Act of 1958 
demonstrates that the question of safety was foremost in the mind of 
Congress. The Act was passed (House Report No. 2360 2 U.S. Code, Con- 
gressional and Administrative News 3741 1958): 


To provide for the regulation and promotion of civil aviation 
in such manner as to best foster its development and safety. 


In fulfilling his duty the Congress intended for the Administrator to 
anticipate safety requirements and be ever vigilant (House Report No. 
2360, supra, p. 3747): 


The most carefully thought out and designed equipment alone 
cannot make for safety in air traffic operations. Something 
more than communications and intricate guidance devices must 
be provided. There must be a well planned system, operated 
by qualified technicians working within the framework of rules 
devised to provide safety features necessary for modern day 
air operations. The most careful consideration must be given 
in the drafting of these regulations. 


Once promulgated, the regulations must be applied and 
enforced, and, if need be, modified or repealed to meet chang- 


ing conditions. Rulemaking processes should not lag far behind 
advances in equipment and techniques. (Emphasis added) 


The Courts have also recognized that the Administrator has an 


affirmative duty to act to provide for the highest possible degree of 


safety in air travel. In Rosenhan v. United States, 131 F. 2d 932 
(C.A. 10th, 1942) cert. denied. 318 U.S. 799, a pilot was fined for 
flying an airplane without a certificate of airworthiness and thus 
violating a safety regulation. The pilot argued that in fact the plane 
did not create a safety hazard given the place and manner of its operation. 
The Court in rejecting this argument concluded (131 F. 2d at p. 935): 
Congress does not see fit to limit the question of safety 
in these circumstances to a manifestation of actual danger, 
rather it has sought to eliminate all potential elements 
of danger. 


This duty to eliminate all potential safety hazards has been the 


basis for Court decisions that the United States is liable where an 
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airplane accident occurs as a result of a danger which the sanintstra® 
tor foresaw or should have foreseen and which by rule or regulation he 
could have eliminated. Rapp v. Eastern Airlines, Inc. 264 F. Som 673, 
676, 680 (E.D. Pa., 1967) affd. 399 F.2d 14 (C.A. 3rd) cert. denied 

393 U.S. 979 (FAA negligent for not prescribing regulations to aerene 
the engines of the Boeing Electra from ingesting birds and causing power 
loss); Lightenburger v. United States, 298 F.Supp. 813 (C.D. Calif;, 
1969) (FAA negligent for not providing air controllers with Sateen 
regarding the ces duration of time that wing tip vortices remain 

on the runways as hazards to smaller aircraft increases two to three 
minutes in the case of larger aircraft); Neff v. United States, 289 
F.Supp. 910, 920 (D.C., 1968) (government has the duty to provide airplane 


with all significant weather information regardless of whether regula- 


tions require that specific data involved be transmitted or not). 


| 
Thus the Administrator has the duty to resolve all doubts in favor 


of safety in air travel. It is insufficient to merely find that a par- 
ticular practice is more likely than not to be safe or to find that it 
cannot be conclusively determined whether the particular practice is or 
is not safe. It is in this context that the Administrator's refusal to 
exercise emergency authority under 49U.S.C. Section 1485(a) must be 
examined. 

It is clear from an examination of the Administrator's basis for 
refusing to impose the temporary emergency ban on smoking on airplanes, 
that he has failed to apply the proper standard (Jt. App. 220-229). 

The entire tone of the document suggests that the Administrator believes 


he has a duty to preserve smoking on airplanes and that any attack on 


that procedure must establish conclusively that smoking on airplanes 


has already caused an airplane accident or otherwise created a safety 
hazard. 

The errors in this position are threefold. First, as noted earlier 
the duty to provide for the "highest possible degree of safety" in air 


travel requires that doubts be resolved in favor of safety, that the 


Administrator has the burden of proving that continuation of a practice, 


against which a prima facie case has been presented, is nonetheless safe. 
This Court in Environmental Defense Fund v. Health, Education and Welfare 
(no. 23, 812 decided May '28, 1970) took a similar view with respect to 
the Secretary's duty to set pesticide toleraneeson raw agricultural 
products. See Slip Op. P. 16, footnote 27. There as here the govern- 
ment agency had a duty to provide for safety and that duty created a 
burden of proof on the government where the petitioner presented a prima 
facie case with respect to a safety hazard. 
Second, the use of the phrase “highest possible" in the statute 
(49U.S.C. Section 1421(b)) and the reference in 49U.S.C. Section 1485(a) 
to "just and reasonable orders" express the Congressional intent that the 
Administrator weigh the possibility of a safety hazard against the impact 
on the public interest of the emergency action which would have to be taken. 
Where the possibility ofa hazard is slight but the action needed to 
eliminate it would require a major disruption in air travel, the Admini- 
strator would be justified in refusing to act. Obviously if there is 
little or no public interest served by continuing a practice it would 
require a very slight showing of a possible safety hazard to warrant action. 
In the present case the Administrator does not even assert much 
less prove, as he cannot, that there is any public interest in continuing 


to allow smoking on airplanes. Quite to the contrary, Federal agencies 


and Congress have formulated the basic United States policy against 
smoking. The Federal Communications Commission now requires that anti- 
smoking commercials be given equal time with pro-smoking serene. 
Congress enacted last year a statute strengthening the warnings required 
on cigarettes by requiring that the following language appear in : con- 
spicuous place on every cigarette pack: 


Warning: The Surgeon General has Determined that 
Cigarette Smoking is Dangerous to Your Health 


and has banned all cigarette advertising on any medium of electronic 
communication after January 1, 1971. (P.L. 91-222, 9lst Cong., Ast Sess. 
amending 15 U.S.C. 1331-1339). By these actions the federal government 
has made clear in no uncertain terms that the public interest is best 
served by a reduction in smoking and certainly that there is no public 
interest in encouraging smoking. 

This is not to say that the government seeks, nor does this liti- 
gation seek, a prohibition on all smoking. What is clear is that as a 
privilege, smoking can and should be curtailed when its adverse effects 
extend beyond the user regardless of the extent of those adverse effects 
on the non-user. Thus the United States Supreme Court, many stice federal 
courts (ineluding this Court), many state and local courts, the United 
States House of Representatives and United States Senate, federal museums 
such as the National Gallery and Smithsonian Institute, libraries, such 
as the Library of Congress, and hundreds of other governmental ee 
tions and officials have banned smoking in all or part of their official 


premises. 


Furthermore implementation of a ban on smoking would require no 
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more than an order that the no smoking light remain on throughout the 


flight. Thus, there are no technical difficulties which might warrant 
a delay in action. 

Thus because there is no public interest to be protected by con- 
tinuing to allow smoking on airplanes and because there are no technical 
barriers in instituting a ban on smoking on airplanes, the highest 
possible degree of safety in air travel will not be achieved if there is 
any unrefuted possibility that smoking on airplanes creates a safety 
hazard. 

Third, the Administrator has erred in exercising his emergency 
authority under the statute by requiring that the evidence of a safety 
hazard comlusively prove the hazard before action is taken. The scheme 
of 49U.S.C. Section 1485(a) clearly intends that emergency action by 
the Administrator be taken before all the facts have been gathered. 

The Administrator is required, after issuing an emergency order, to 
"immediately initiate proceedings relating to the matters embraced in 
any such order". This, of course, presupposes that his action has been 
taken without the necessary investigation which a proceeding would 
require. 

In the instant case the Administrator has consistently taken the 
view that he must fully investigate all aspects of the problem before he 
acts. For instance, with respect to the danger created by members of the 


crew smoking and thus inhaling massive concentrations of carbon monoxide 


which impair visual and mental acuity, the Administrator has said (Jt. App. 228): 


The matter whether any possible safety hazard is created by 
smoking by crew members of the flight crew, is presently 
under FAA study to determine whether any rule making is 
required in that regard. 


This procrastination occurred even though the Administrator had conceded 


that (Jt. App. 220): 


..ethere is some evidence that pilots who smoke cigarettes with 
deep inhalation may experience some decrease in night vision 
sensitivity [rod vision] as a result of the lowering of the oxy- 
gen content of their blood... 


Thus the Administrator's failure to apply the proper standard 
for invoking the emergency safety authority is at the root of his 
refusal to act. This application of an erroneous standard was upheld 


by the Court below for, although the Court did not write an opinion, it 


clearly accepted the Administrator's limited interpretation of his | 


responsibilities under the statute. 


II. 


IT WAS ARBITRARY AND CAPRICIOUS FOR THE ADMINISTRATOR OF THE FEDERAL 
AVIATION ADMINISTRATION TO REFUSE TO IMPOSE A TEMPORARY EMERGENCY BAN 
ON SMOKING ON AIRPLANES 


Even if the Administrator's justification for his actions is 


assumed to be based upon a proper interpretation of the statute the 


basis for his decision was not rational and his action was arbitrary and 
capricious. The weakness of the Administrator's justification for his 


refusal to act is apparent from the fact that the Court below expressly 


refused to find that the Administrator had a rational basis in fact for 


his refusal. Although counsel for the government submitted a proposed 
judgment to the Court for signature which alleged that a "pational" basis 
existed for the Administrator's refusal (Jt. App. 289-290), the judgment 
signed by the Court significantly did not include this qualifying word. 
(Jt. App. 291-92). While we share the District Court's conclusion that 
there was no rational basis for the Administrator's refusal to act we do 
not agree that the Administrator is not arbitrary and capricious oe 


there is only a basis for his refusal to act and that basis is not rational. 
i 


See Eastern Central Motor Carriers Ass'n. v. U.S., supra; Dell Publishing 


Co. ve Summerfield, supra; East Tex. Motor Freight Lines v. U.S., supra. 


In this regard alone the Cburt below was in error and the decision should 


be reversed. 

An examination of the facts before the Administrator demon- 
strate that he had no basis for his refusal to temporarily ban smoking 
on airplanes. Evidence was presented which established that smoking 
on airplanes creates a risk of fireor fire induced smoke on the airplane, 
creates a risk of impairment of mental and visual acuity of crew members 
and creates a risk of adverse health consequences to healthy non-smokers 
and aggravation of the pre-existing illnesses of other non-smokers. 

A. Fire and Fire Induced Smoke 

Appellants base their contention that smoking on airplanes creates 
a risk of fire or fire induced smoke upon the fact that the fire present 
at the end of a lit cigar, cigarette or pipe and the fire created in 
lighting these items is inherently dangerous in the close confines of 
an airplane in flight, particularly wae the interior materials of air- 
planes are tested for fire natieee a temperature below the tempera- 
ture of burning tobacco. Burning tobacco has a temperature range of 
1400° to 1890° Fahrenheit (Jt. App. 224) and interior cabin materials 
will not even be tested at temperatures as high as 1550° Fahrenheit until 
a pending rule by the FAA is adopted. 34 Federal Register 13036, 13037 
(August 12, 1969). In addition appellants provided evidence of three 
airplane accidents which demonstrated how smoking on airplanes could 
cause fire or fire induced smoke which would endanger the safety of the 


airplane passenger. 


Under 14 CFR 25.853(a) and (b) and 14 CFR 1.1, the flame-resistant 
standards do not mean that the interior cabin materials are incapable 


of burning but only that the flame will self-extinguish (but not 
the smoke) when the fire source is removed. 


In the airplane accident involving a United Airlines Viscount (st. 


' App. 102-111) the accident was caused by an inflight fire in the passenger 


compartment. The CAB found (Jt. App. 109): 

Burns on the free-fall victim and fire-damaged passenger 
cabin material found remotely from the primary impact and 
ground fire area established conclusively that there was an 
inflight fire in the passenger cabin. Evidence of use of the 
portable cabin COn extinguisher and the attempt to use the 
portable water extinguisher, together with the open valve of 
a flight crew walk-around oxygen bottle are suggestive of the 
first officer having gone back to the cabin to fight the fire | 
a few minutes before the crash. Opening the outflow valves, 
the left side cockpit window, and emergency exits was probably 
done in connection with smoke evacuation efforts. [One possi- 
ble explanation for loss of control of the aircraft was SECS 
citation of the pilot by smoke.] (Brackets added) 


On board fire extinguishers were used and did not extinguish the fire. 
Normal ventilation did not clear the smoke and apparently it was never 
expected that it could because opening doors and windows was considered 
a standard procedure for eliminating smoke. 

With regard to the inflight fire on board a Boeing 707 (Jt. App. 
28-29) evidence that a cigarette caused the fire comes first from the 
April 21, 1965 Report of the CAB Bureau of Safety which found that 
(p. 3) "fire was originally attributed to a smoldering cigarette" and 
second from a paper presented by four members of the Office of Aviation 
Medicine of the Federal Aviation Agency which, in discussing the incident, 
concluded that "Apparently a lighted cigarette butt started the cabin 
fire" (Jt. App. 29). Although the incident occurred while the plane 
was on the ground, the ventilation system was unable to clear the air and 


the plane had to be evacuated. The smoke problem was compounded by the 


use of a fire extinguisher as the FAA medical officers stated (Jt. App. 29): 


One member used a water fire extinguisher which put out 
the flames but a dense black smoke continued to billow forth. 


In the crash involving a Piedmont flight and a private plane on 
July 19, 1967 in which 82 people were killed (Jt. App. 115-121), while 
the accident report found that there was no evidence of an inflight 
fire before the accident (Jt. App. 116) the flight recorder clearly 
reveals that a cigarette fire in an ashtray in the cockpit did occur 
within a minute of the collision (Jt. App. 120-121). The accident report 
makes no mention of this but does dwell at great length on the visibility 
from the Piedmont plane and the possibility that it could have taken evasive 
action if the private plane had been sighted (Jt. App. 116-119). These 
studies indicate that if the crew looked directly at the private plane 
they could have seen it 35 seconds before the collision (assuming no 
clouds) and if they were looking straight ahead and their vision was 
unobstructed by clouds they would have seen the private plane 10.1 to 
12 seconds before impact (Jt. App. 118-119). Most significantly the 
report observes that if the crew shifted its eye position - for instance, 
to determine the source and cause of the ashtray fire in the cockpit - 
they would not have had as much, if any, visibility. The danger signals 
are quite clear. The presence of smoking in the cockpit represents a 
possible distraction as the result of an ashtray fire, a wayward ash, 
smoke itself or innumerable other smoking related possibilities. 


Finally, appellants reminded the Administrator that a pending rule 


making (FAA Docket No. 9611-34 Federal Register 12450-12452 (July 30, 1969)) was 


based upon the fact that there were no present standards controlling smoke 


emission from interior cabin materials. John H. Reed, Chairman of the 
National Transportation Safety Board wrote to the FAA on October 6, 1969 
with respect to the proposed rule making and said (FAA Docket No. 9611): 
Asphyxiation from such smoke [caused by burning of 
interior cabin materials] has been a leading cause, some- 


times the sole cause of fatalities in a number of aircraft 
accidents. (Brackets added) 


What these and other facts presented by appellants represent, at 
the very least, is compelling evidence of the possible way in which burning 
tobacco could cause a fire or fire induced smoke on an airplane and the 
disastrous consequences of such an occurrence. : 

The Administrator never introduced any evidence to refute these 
facts but, hiding behind the skirts of agency expertise, filed a statenent 
in which he dismissed the evidence as inconclusive (Jt. App. 220-229). 

Not only did this response not represent adequate reply to appellants’ 
evidence, but it was not a clear presentation of the basis for the hamini- 
strator's decision "in sufficient detail to permit prompt and effective 
review" (Environmental Defense Fund et. al. v. Hardin et. al. (C.A. D.C. 
No. 23, 813) decided May 28, 1970 (slip op. at 11)) nor was ita "Eall 
and complete statement of the reasons, both factual and legal for his refu- 
sal" to act (Order of June 26, 1970 by Judge Waddy, Jt. App. 217) nor did 
it include "all materials considered by the Administrator in reaching 
his factual conclusions" (Order of June 26, 1970 by Judge Waddy, se. 
App. 217). i 
The Administrator's stated reasons for his refusal to temporarily 
ban smoking on airplanes conclusively establish that his refusal to act 


was both arbitrary and capricious. He claims that the safety hazard which 
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warrants banning smoking during fueling, takeoff and landing does not 
warrant a ban at other times because when turbulence or 4 mid-air colli- 
sion occur sufficient to damage fuel lines, the pilot will light the no 
smoking sign. The same impact which caused the fuel leak could easily 
knock the smoldering ash to the floor, could incapacitate the smoker and 
would certainly create conditions in which totally extinguishing the 
smoldering tobacco would be very difficult. Defendants’ admission that 
fuel can leak into the passenger compartment as a result of a mid-air 
collision or heavy turbulence and his admission that smoking under such 
circumstances is dangerous is in and of itself sufficient reason to totally 
ban smoking on airplanes rather than relying upon the indpendent action of 
100-200 passengers, in what is already an emergency situation, to extin- 
guish their cigarettes, pipes and cigars. 

As indicated earlier, and proven by appellants' own statistics 
(Jt. App. 224) tobacco normally burns, when not being puffed, at a tem- 
perature in excess of the temperature at which interior cabin materials 
are tested. It is ludicrous that the Administrator, fully aware of this 
fact, should argue that because interior cabin materials have some flame 


resistance at one temperature there is no danger of fire occurring when 


the materials come in contact with a fire source of a higher temperature. 


With respect to the three airplane accidents, the Administrator 
fails to refute the fact that each accident is at least evidence of how 
fire and fire induced smoke can be caused by smoking on airplanes. Thus 
in discussing the United Airlines Viscount accident (Jt. App. 223) the 
Administrator does not deny that lighter fluid from a passenger's cigarette 


lighter could have caused the fire. In discussing-the TWA Boeing 707 fire 


(Jt. App. 223) he does not deny that a cigarette could have caused | the 


| 
fire, In discussing the mid-air collision involving a Piedmont Boeing 


727 (Jt. App. 228) the Administrator merely asserts that the possibility 


of ashtray fires in crew compartments does not create a significant 


safety hazard without denying that in fact such a fire did occur on a 
| 
flight where one possible contributing factor in the tragedy may have been 


distraction of the crew and where the last minute of life of the crew 
before the collision indicates that the ashtray fire totally monopolized 

| 
their conversation. (Jt. App. 120-121). 


The Administrator alleges that fire extinguishers can prevent all 


fire dangers but does not discuss the fact that on one flight (the) Boeing 


created forced the passengers to evacuate the plane and on another (the 


707 (Jt. App. 28-29)) the fire extinguisher was used and the smoke thereby 
United Airlines Viscount) the inflight fire could not be extinguished 

and the smoke was so heavy that doors and windows were opened to aid, 
unsuccessfully, smoke clearance. Perhaps the best example of the arbi- 
trariness of the Administrator's reply is his unsupported assertion that 
once a "fire is extinguished smoke would no longer be emitted" Ge. App. 


223) in the face of direct evidence in at least one airplane accident 


of intense smoke created after the fire was extinguished. (Jt. App. 29) 


B. Impairment of Visual and Mental 
Acuity of Crew Members | 


Appellants' evidence includes numerous scientific articles (It. 
App. 125-130, 133-191, 194-195) and first hand reports of aircraft per- 


sonnel (Jt. App. 192-193, 278-288) which detail the adverse consequences 


| 
of tobacco smoke on visual and mental acuity. The Administrator concedes 


that as a result of carbon monoxide in tobacco smoke, crew members who 


smoke and inhale deeply suffer some reduction in their night vision (Jt. 
App. 228). The Administrator does not deny that even the non-smoking 
crew member suffers from smoking of others and must endure headaches, 
tearing, coughing and other semi-debilitating effects (see Jt. App. 
278-288), nor that carbon monoxide at any level is regarded as unsafe even 
when inhaled as part of someone else's tobacco smoke (see Jt. App. 125-130). 

What is astounding is that while admitting that there is a reduc- 
tion in night vision of smoking crew members the Administrator concludes 
that highly sensitive night vision is unimportant to airplane pilots 
because (Jt. App. 228): 

1) What they are to see at night is supposed to be well lit; and 

2) The brightly lit instrument panel already reduces their night 

vision. 

Of course if the object which should be seen, such as a small private 
plane, is not brightly lit the pilot will have less chance of seeing it if 
he is smoking or there is' tobacco smoke in the cockpit than the non-smoking 
pilot in a "clean air" cockpit. It is unbelievable that airplane passen- 
gers should be subjected to this risk for even one day longer because 
the Administrator wants more time to explore the extent of the problem 
(Jt. App. 228). 


C. Health Hazards to Non-Smokers 


Appellants have carefully documented the adverse health con- 


sequences of tobacco smoke. (Jt. App. 18-25, 34-52, 122-130). It is the 
smoke and not smoking itself which causes cancer, emphysema, heart dis- 
ease, bronchitis as well as shortness of breath, headaches, nausea, eye 
tearing, coughing and which aggravates pre-existing illnesses such as 


asthma, allergy, colds, coughs and nose, throat and lung ailments 


| 
generally. The Administrator was not only presented with scientific 


data but with the testimony of thousands of air travellers detailing the 


adverse health consequences which they suffer from tobacco smoke on 


air- 


planes, samples of which comments are included in the record before the 


Court (Jt. App. 47-52, 59-62, 68-99, 197-205, 232-247). Comments were 


also received by the Administrator from scores of medical societies /and 
health associations confirming the adverse health consequences suffered 
by non-smokers on airplanes as a result of smoking and a sample of these 
comments is included in the record before the Court. (Jt. App. 249-276). 
In rejecting all of this data the Administrator claims that 20 
emergency exists because none of the data establishes that tobacco smoke 
will cause death or permanent health damage to non-smoking passengers. 
However there is no basis for the Administrator to apply such a narrow 
construction to the term "emergency". Appellants Newbill, Einoncelt is 
Walker and Ingram in their unchallenged affidavits submitted to the Admini- 
strator (Jt. App. 59-62) describe the effect which tobacco smoke has on 
them and how it reduces the number of flights they can take, causes| them 
acute discomfort during the flight and disables them for up to a mee 
after the flight. Dr. Zussman in discussing his article Atopic Symptoms 
Caused by Tobacco Hypersensitivity (Jt. App. 122) estimates that as many 
as eight million allergic Americans such as Appellants Limoncelli, Walker, 
Newbill and Ingram, suffer adverse health consequences from tobacco) smoke 
(Jt. App. 97). Some of these eight million sufferers have detailed the 
consequences they suffered as a result of smoking on airplanes. (st. App. 


232-247). 


The Administrator further alleges that there is a complete exchange 
of air in any airplane every 3 minutes and therefore concludes that there 
cannot be smoke concentrations. (Jt. App. 225) But he does not explain 
how much of the exchanged air has been recirculated without filtering out 
the tobacco smoke. Without a 100% flow of fresh air into the plane an air 
exchange every 3 minutes really represents nothing more than an exchange 
of stale smoke for fresh smoke. He fails to account for the fact that 
on an airplane the smoking is steady and at any given moment smoke repre- 
sents a significant portion of the cabin air. The abstract discussion 
(Jt. App. 225-226) of how air circulates within the plane does not refute 
the empirical evidence of thousands of air travellers who despite these 
circulation patterns have been subjected to tobacco smoke which has adversely 
affected their health (Jt. App. 232-247). Obviously the ventilation system, 
either as a result of airflow, recirculation or the quantity of smoke 
produced, is not sufficient to prevent harmful Concentrations of tobacco 
smoke. 

The Administrator refers to the existence of a preliminary study 
which he claims found carbon monoxide concentrations on two aircraft to 
be only 5 parts per million. The study is not included in the record 
before the Court nor in FAA Docket. There is no indication of how many 
passengers smoked, how long the smoking lasted, how many cigarettes were 
smoked, whether the planes were selected at random or were specially 
selected for the test, what methods were used to test carbon monoxide 


concentrations, in what part of the plane the tests were conducted, etc. 


There is no way to assess the quality of this data. It cannot support the 


Administrator's inaction. 


| 
| 
Appellee claims (Jt. App. 227) that the medical data submitted 

by appellants is not adequate because tests were not conducted in sur- 
roundings as well ventilated as an airplane. As previously indicated 
the evidence in the docket establishes that airplanes are frequently filled 
with smoke concentrations. (Jt. App. 232-247). The concentration of 
people on a fully occupied airplane is considerably higher than ina house, 
office or restaurant. ._-~ Furthermore airplane ceilings are lower and 
there is more space occupied in an airplane by baggage racks and chairs 


than in an average room. Thus the airplane environment is considerably 


more cramped and more susceptible to smoke concentration than the 
| 


environments in which the tests were made. 


The most persuasive evidence of the Administrator's arbitrariness 


is his frank admission that the problem of adverse health consequences 

is sufficiently serious to warrant an in-depth exploration (St. App. 227). 
| 

Appellants argue that the present data on adverse health consequences 


is not conclusive but surely, as the Administrator concedes, it is) pro- 


bative. If there were even one articulated rational reason for continuing 
to allow smoking on airplanes, perhaps the Administrator's inaction would 
not appear to be nearly so arbitrary. But no such rational reason has 


been presented. Surely the health of the more than 2,000 passengers who 
| 
wrote to the FAA asking for immediate relief not to mention millions of 


others is justification enough to give them the benefit of every doubt and 
to free them from the smoke-filled airplane cabin at least until studies 


are completed which conclusively prove the case one way or the other. 

| 

| 

4/ According to a letter from Boeing Aircraft Corporation contained 

Tr in the FAA Docket, there is 8835 cubic feet of space in a fully 
furnished Boeing 707. With 165 passengers on board (Jt. App. 226) 
there is 54 cubic feet for each passenger or a space 6 feet x 3 feet 
x 3 feet. Even the notorious Washington cocktail party or |smoke 
filled room gives each person more space. The 54 cubic feet is 
about the size of a coffin. 


TT 


CONCLUSION 
For the reasons stated above this Court should overrule the 
District Court's judgment for the Administrator and should reverse the 
Administrator's refusal to impose a temporary emergency ban on smoking 
on airplanes or in the alternative should remand this case to the Ad- 
ministrator for further proceedings and should grant appellants motionfor 
preliminary injunction pending the District Court's review of the Admini- 


strator's further explanation of his refusal to act. 


Respectfully submitted, 


Anthony Z. Roisman 
Berlin, Roisman and Kessler 
1910 N Street, N.W. 
Washington, D.C. 20036 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,616 


RALPH NADER, IRIS CLARK INGRAM, 
DORIS LIMONCELLI, MRS. HIRAM E. 
NEWBILL AND HENRIETTA R. WALKER, 


Appellants, 
Vv. 
FEDERAL AVIATION ADMINISTRATION 
AND HONORABLE JOHN H. SHAFFER, 
ADMINISTRATOR, FEDERAL AVIATION 
ADMINISTRATION, 


Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEES 


ISSUES PRESENTED* 


1. Whether the matter of what constitutes an "emergency" 


requiring the invocation of the Federal Aviation Administrator's 
summary power under 49 U.S.C. 1485(a) to enact emergency rules 


without notice or hearing rests within the discretion of the 
Administrator. 
| 


¥/ This case nas not previously been before this Court except 


on plaintiffs' motion to expedite the proceedings. 


2. Whether the Administrator abused his discretion by de- 
termining that smoking on airplanes does not present such an 
emergency. 

STATEMENT OF THE CASE 

This action arises from petitions brought by plaintiffs 
before the Federal Aviation Administration seeking to impose an 
immediate emergency ban on smoking on all commercial aircraft, 
without the notice or hearing which normally attends rule-making 
proceedings (J.A. 15, 54). The basis of the petitions was that 
the practice of smoking on airplanes constituted an "emergency 
requiring immediate action" such as to require the Administrator 
to exercise his summary emergency powers under 49 U.S.C. 1485 (a)2/ 
to issue an immediate rule banning smoking. The Administrator 
determined that much of the matter presented by plaintiffs was 
worthy of study and possibly justified the existence of some 
rule with respect to smoking on aircraft; however, finding that 
smoking did not present an “emergency”, the Administrator re- 


fused to proceed by emergency rule-making under 49 U.S.C. 1485(a), 


1/7 G2 U.S.C. 1485(a) provides: 


* * * That whenever the Administrator is of 
the opinion that an emergency requiring immediate 
action exists in respect of safety in air commerce, 
the Administrator is authorized, either upon com- 
plaint or his own initiative without complaint, 
at once, if he so orders, without answer or other 
form of pleading by the interested person or per- 
sons, and with or without notice, hearing, or the 
making or filing of a report, to make such just 
and reasonable orders, rules, or regulations, as 
may be essential in the interest of safety in 
air commerce, to meet such emergency: Provided 
further, That the Administrator shall immediately 


(Footnote cont'd on p. 3) 
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| 
and instead determined to proceed in accordance with the agency's 
Tora udiesmalcing! proceducesn| Ge SencOveectamaoO) Plaintiffs 
then brought this action in the district court, challenging the 
Administrator's decision to proceed by normal rule-making pro- 
cedures (J.A. 5). The district court (Waddy, J.), finding that 
the Administrator's decision had a basis in fact and was not 
arbitrary and capricious, upheld the administrative determination 


(J.A. 291), and plaintiffs have filed this appeal. 


On December 8, 1969, plaintiff Nader, subsequently joined 


by the other plaintiffs, filed a petition with the Administrator 
requesting him to exercise his summary power under Ke) 5.506: 
1485(a) to impose an immediate emergency ban on smoking in all 
passenger carrying aircraft (J.A. 15; 54). The petition alleged 
that smoking on aircraft created an imminent and serious danger 
to the safety of the aircraft such as to require the Aaministra- 
tor to invoke his emergency rule-making procedures. specifically, 
the petition and a supplementary letter from counsel (JA. 64) 
alleged that emergency rule-making was required because: 

(1) Lighted cigarettes, cigars, and pipes create an imminent 
and serious threat of fire or fire-induced smoke in the aircraft; 

(2) Tobacco smoke is deleterious to the health of non- 
smoking passengers; 

(3) Smoking is an annoyance and discomfort to, and discrimi - 


nation against, the nonsmoking passengers; 
| 


Cont'd initiate proceedings relating to the mat- 
ters embraced in any such order, rule, or regula- 
tion, and shall, insofar as practicable, give 
preference to such proceedings over all others 
under this chapter. 
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(4) Smoking by flight crew members during operations pre- 
sents a possible distraction and reduces the crew's mental and 
visual alertness. 

Attached to the petition were various scientific material, ac- 
cident reports, and letters which, plaintiffs contended, sup- 
ported their request for an emergency rule. 

Upon consideration of the petition and supporting material, 
the agency determined that matters worthy of further considera- 
tion were presented by the petition. However, the agency re- 
jected the claim that an "emergency" was presented requiring 
the invocation of the Administrator's summary power under 
4g U.S.C. 1485(a) to issue an immediate rule without notice or 
hearing (J.-A. 214, 220). Instead, the agency determined to 
follow its normal rule-making procedures pursuant to 49 U.S.C. 
1421, and issued in the Federal Register an Advance Notice of 
Proposed Rule Making (J.A. 2073; 35 F.R. 5045). 

This Advance Notice set forth that the agency "is consider- 
ing the need to further regulate the smoking of cigarettes, 
cigars, and pipes” by persons in the passenger compartment of 
aircraft, and invited comments by interested parties. The 
notice specified that such an “aavance" notice is issued "when 
it is found that the resources of the FAA and reasonable inquiry 
outside of the FAA do not yield a sufficient basis to identify 
and select a tentative course of action or alternate courses 
of action, or where it would be helpful to invite public par- 
ticipation in the identification and selection of a course or 


alternative courses of action with respect to a particular rule- 


making problem" (J.A. 207). ‘ 


The agency in the Advance Notice stated that the conten- 
tion that tobacco smoke presented a health hazard to passengers 
warranted "an indepth exploration" and, indeed, a study on that 
subject was already being conducted by the agency. The agency 
solicited comment concerning the seriousness of this sommes 
and the alternative avenues of remedy. The agency pointed out 
that the inquiry would be limited to considerations of safety, 
and the agency's statutory authority did not extend to making 
rules on the grounds of annoyance and discomfort to, and dis- 
crimination against, nonsmoking passengers. The Advance Notice 
also stated that the agency, after considering the matter sub- 
mitted in the petition, had concluded that no significant hazard 
of fire in an aircraft was associated with smoking. (Te Advance 
Notice did not examine the matter of whether smoking by the air- 
craft's crew created a safety hazard; this matter, however, was 
under study by the FAA to determine whether any rule-making 
action was necessary (J.A. 216).) 

Following issuance of this Advance Notice of Proposed 
Rule Making, plaintiffs filed the instant action in the district 
court, asserting that the Administrator had acted arbitrarily 
and capriciously and had abused his discretion in failing to 


issue an emergency rule immediately banning smoking on aircraft 


(J.A. 5). The complaint sought for the court to order the FAA 

to issue at once a rule banning smoking in commercial aircraft. 
In response, the Government moved for dismissal of the 

suit and summary judgment. In support of this motion the Govern- 

ment submitted an affidavit of James F. Rudolph, Director’ of 
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Flight Standards Service of the FAA, explaining why the Admini- 


strator had determined that no emergency existed (J.A. 214), 


and that the agency would proceed to examine the problem of smok- 
ing in aircraft in accordance with its normal procedures. 

Mr. Rudolph observed that "(mjillions of miles have been flown 
over many years without passenger smoking creating a safety 
problem"; that "[mJeaningful assessment of the magnitude of the 
possible safety hazard created by passenger smoking must await 
completion of more extensive scientific inquiry into this prob- 
lem, specifically considering the environment within a passenger- 
carrying airplane"; and that although the FAA was conducting a 
study in the matter of whether any safety hazard is created by 
smoking by flight crew members, no substantial evidence had yet 
been obtained by the FAA that smoking would cause a decrease in 
mental and visual acuity "to a degree that the high level of 
safety required in the public interest for passenger-carrying 
aircraft would be so reduced as to constitute a hazard to air 
safety" (J.A. 215-216). 

On June 26, 1970, the district court, denying the motion to 
dismiss, decided to remand the case to the agency with directions 
that the Administrator file with the Court "a full complete state- 
ment of the reasons, both factual and legal, for his refusal to 
order an emergency ban on smoking on all passenger carrying 
civil aircraft (including rotorcraft) and all materials considered 
by the Administrator in reaching his factual determinations" 
(J.A. 217). In compliance with this order the agency submitted 
an extensive "Statement of Reasons for Determination of No 


On 


Emergency,," elaborating on the reasons for the Administrator's 
determination that no emergency was presented and stating the 
materials considered by the Administrator in making his deter- 
mination (J.A. 220). 

The Administrator's Statement of Reasons discussed and re- 
jected each of the various points raised by the petition: as 
to the need for an emergency rule banning smoking: 

a. The Administrator first determined that lighted cigar- 
ettes, cigars or pipes do not create a serious or imminent threat 
of fire or fire-induced smoke aboard passenger-carrying commercial 
aircraft. The Administrator emphasized (J.A. 222): 

{[E]xamination by FAA experts of the service 

record of passenger-carrying commercial air- 

craft, including the record cited in the 

present petition, revealed no evidence of a 

hazard of this nature associated with smoking 

on these aircraft, as presently regulated. 

Millions of miles have been flown over many 

years without passenger smoking creating a 

safety problem. There has never been an 

accident attributable to smoking by passen- 

gers. No incident reports on record indi- 

cated that the fires that did occur in flight 

were caused by passenger smoking. 
The Administrator also pointed out that smoking is not permitted 
during fueling at the ramp, on take-off, and on landing. | "There 
is no need for such precautions during enroute flight, since 
there is enough time available, should a crash landing become 
necessary, to extinguish the cigarettes, cigars, or pipes. En 
route there is no danger of a cigarette igniting fuel or fuel 
fumes during the flight since the fuel lines in the aircraft 


are well isolated from the passenger compartment." (J.-A. id.) 


Likewise, there was no "realistic possibility of an in-flight 


fire due to a passenger's or crew member's cigarette igniting 
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fuel from fuel lines or tanks ruptured by violent turbulence" 
(Id.). Before severe turbulence would cause fuel to escape into 
the crew or passenger compartment, damage of such a degree would 
already have resulted to an aircraft as to cause the crew to 
declare an emergency and light the no smoking sign (Id.). 

The Administrator also observed that current fire-resistance 
standards for interior cabin materials "ensure that they are 
not easily ignited by smokers and that, if ignited, they are 
slow-burning and self-extinguishing. In any event, if a fire 
should occur from’ smoking, it would be small, easily detected,. 
and readily extinguished by the crew using the hand fire extin- 
guishers prescribed by the current regulations" (J.A. 223). 

The agency has a continual program of upgrading the fire-resistance 
standards for cabin materials, and is in the process of promul- 
gating even higher standards in this regard (J.A. 224). 

The Administrator noted that the presence of oxygen dis- 
pensing equipment on aircraft did not constitute a hazard, since, 
when oxygen is dispensed, smoking is prohibited (J.A. 224). The 
oxygen is stored separately from both flammable materials and 
sources of ignition and is prevented from being accidentally 
released (J.A. 225). 


b. Secondly, the Administrator found that there was no 


sound basis for presently concluding that smoking aboard air- 


craft constitutes a health hazard for nonsmoking passengers 
(J.A. 225). The problem of whether smoking affecting the safety 
of nonsmoking passengers did warrant an "in-depth exploration"; 
however, "meaningful assessment of the magnitude of the possible 


Om 


safety hazard" had to await completion of more extensive scien- 
tific inquiry, specifically considering the environment within 
a passenger-carrying aircraft" (J.A. 207). .The effects of 
smoking on nonsmokers had not yet been studied in connection 
with the unique system of ventilation on DR tan eee 
aircraft, which produces "an exchange of air in the aircraft 
* * * approximately every three. minutes during flight" 
(J.A. 225). "No technical studies concerning concentrations of 
gases or particle matter in environments similar to the modern 
well-ventilated aircraft have been presented to the FAA" (G. A. 
227). Also, "[1l]iterature does not reveal epidemiological evi- 
dence, i.e., a pattern of cause and effect among case histories, 
indicating that intermittent indirect exposure to tobaced smoke 
constitutes a major heath hazard" (Id.). 

The Administrator was informed by his medical experts that 
for years doctors have been trying deliberately to instill medi- 
cations into the inner areas of the lungs, "and have been ham- 


pered, if not defeated, by the very nature of the act of} breath- 


ing. The problem is that the air in the deeper portions of the 
lungs does not actually leave the areas everytime one exhales. 
* * * It takes many exchanges of 'new! air, which for the ill 
patient might contain moisture plus decongestants, before the 
doctor can get a good concentration of the drug where he wants 
it. Consequently, there would need to be heavy concentration 
of smoke and many, many exchanges of this heavy vapor before a 
person would get large quantities of contaminent deep into the 


lungs" (J.A. 226). 
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Concerning persons who suffer from allergies or diseases 


which may be aggravated by the presence of tobacco smoke, the 


Administrator observed that the problem for them in airplanes 
"3s no greater than that which they must face in stores and other 
puildings open to the public, in other means of public conveyance 
and even when walking in the streets of some of our larger cities. 
Moreover, considering the rapid exchange of air in today's air- 
craft and its unique ventilation system, these passengers have 
an opportunity to seat themselves in a location where they will 
be able to breathe air effectively isolated from the smoke gen- 
erated by other passengers. Although moving about the airplane 
may bring these passengers in contact with tobacco smoke, this 
exposure is no greater than that which they must face at an air- 
port before and after their flight. * * * Therefore, I am per- 
suaded that no emergency exists regarding the health of passen- 
gers with allergies or diseases which may be aggravated by pos- 
sible irritation from tobacco smoke"(J.A. 227). 

ec. Third, the Administrator found unsupportable plaintiffs' 
contention that annoyance and alleged "unjust discrimination" 
against nonsmoking passengers constituted an "emergency" (J.-A. 
228). The Administrator pointed out that his emergency rule- 
making authority was limited to making regulations concerning 
safety. Annoyance and discomfort of passengers were "unrelated 
to safety in air commerce and, therefore, not the proper sub- 
ject for FAA regulation" (Id.). Additionally, "no economic dis- 
crimination could result in an emergency in respect of safety 


in air commerce (Id.). 


| 
: 

ad. Finally, the Administrator determined that angen by 
flight crew members does not reduce the high level of safety 
required in the public interest for passenger-carrying aircraft 
(J.A. 228). This matter was currently under FAA study to deter- 
mine whether any possible rule-making in this regard was neces- 
sary. However, "[n]o substantial evidence has yet been obtained 
by the FAA demonstrating that the presence of the toxic substances 
contained in tobacco smoke in the crew compartment, or the smoking 
of cigarettes by members of the crew, can cause a decrease in 
night vision sensitivity, reaction time, judgment or deci sion- 
making capabilities, to a degree that the high level of safety 
required in the public interest for passenger-carrying aircraft 
would be so reduced as to constitute a hazard to air safety" 
(Id.). There was some evidence that pilots who smoke cigarettes 
with deep inhalation may suffer some decrease in night vision, 
but "pilots in civil aviation do not depend upon high night vision 
sensitivity for safe operation" (Id.). They work with brightly 
colored lights and constantly monitor their lighted instrument 
panels, which necessarily impairs their night vision. (Za.) 

Consequently, for all these reasons, the Administrator con= 
cluded in his Statement of Reasons that "no emergency existed in 
this matter in respect of safety in air commerce" (J.A. 229). 

Following submission of this Statement of Reasons, the 
district court (Waddy, J.), on August 31, 1970, granted the 
Government's motion for summary judgment, finding "that the 
defendant Administrator's determination in this matter has a 
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basis in fact and is not arbitrary and capricious" (J.A. 291). 
It is from this decision that plaintiffs appeal. 

In the meantime, as this litigation has progressed, the 
agency has continued with its normal rule-making procedures con- 


cerning the possible implementation of a rule regulating smoking 


on aircraft. FAA Docket Numbers 10012 and 10033.2/ Large numbers 


of comments have been received from the public, medical authori- 
ties, pilots and pilots' organizations, and the airline industry 
on this problem. These comments, representing all viewpoints, 
are now being examined by the agency. In addition, the agency 
is conducting technical studies into the effects of smoking on 
passengers and airplane safety. 
STATUTES INVOLVED 
49 U.S.C. 1303 provides: 
In the exercise and performance of his powers 
ana duties under this chapter the Administrator 
shall consider the following among other things 
as being in the public interest: 
(a) the regulation of air commerce in 
such manner as to best promote its develop- 


“ment and safety and fulfill the requirements 
of national defense; 


* * 


hQ U.S.C. 1421 provides: 


(a) The Administrator is empowered and it 
shall be his duty to promote safety of flight 
of civil aircraft in air commerce by prescribing 
and revising from time to time: 


* * * * * 


D7 The administrative docket was not made part o e record in 
this case. 


= te= 


(6) Such reasonable rules and regula- 
tions or minimum standards, governing other | 
practices, methods and procedure, as the 
Administration may find necessary to provide 
adequately for national security and safety 
in air commerce. | 


(ip) ial prescribing standards, rules and regu- 
lations, and in issuing certificates under this | 
subchapter, the Administrator shall give full con- 
sideration to the duty resting upon air carriers. 
to perform their services with the highest possible 
degree of safety in the public interest * * * 

The Administrator shall exercise and perform his, 
powers and duties under this chapter in such man- 
ner as will best tend to reduce or eliminate the 
possibility of, or recurrence of, accidents in © 
air transportation, but shall not deem himself 


required to give preference to either air trans-| 
portation or other air commerce in the administra- 
tion and enforcement of this subchapter. 

. 


* * * * 


49 U.S.C. 1485(a) provides: 

Except as otherwise provided in this chapter, 
all orders, rules, and regulations of the Board 
or the Administrator shall take effect within such 
reasonable time as the Board or Administrator may 
prescribe, and shall continue in force until their 
further order, rule, or regulation, or for a speci- 
fied period of time, as shall be prescribed in the 
order, rule, or regulation: Provided, That when- 
ever the Administrator is of the opinion that an! 
emergency requiring immediate action exists in 
respect of safety in air commerce, the Administra- 
tor is authorized, either upon complaint or his 
own initiative without complaint, at once, if he. 
so orders, without answer or other form of plead- 
ing by the interested person or persons, and wit 
or without notice, hearing, or the making or filing 
of a report, to make such just and reasonable 
orders, rules, or regulations, as may be essential 
in the interest of safety in air commerce to meet 
such emergency. Provided further, That the Ad- 
ministrator shall immediately initiate proceedings 
relating to the matters embraced in any such order, 
rule, or regulation, and shall, insofar as practi- 
cable, give preference to such proceedings over 
all others under this chapter. 
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SUMMARY OF ARGUMENT 

We shall demonstrate below that the matter of what consti- 
tutes an "emergency" requiring the invocation of the Administra- 
torts summary powers under 49 U.S.C. 1485(a) rests within the 
discretion of the Administrator. The mere showing of a possible 
risk to safety does not obligate him to declare an emergency; 
he has discretion to deal with the problem under the normal pro- 
cedures for issuing safety rules instead of the emergency pro- 
cedures of 49 U.S.C. 1485(a). 

We shall further show that the Administrator has not abused 
his discretion here in determining that the problem of smoking 
in airplanes does not constitute a safety "emergency", but is 
merely appropriate for ordinary rule-making. The standard of 
judicial review of the Administrator's actions under 49 U.S.C. 
1485(a) -- a statute permitting him to act without notice, hear- 
ing, or the making of a report -- is exceeding narrow, and is 


confined to merely a determination of whether the result reached 


by the Administrator is reasonable. However, the Administrator 


does not need the protection of this narrow scope of review in 

the instant case to sustain his actions, for substantial evidence 
supporting the reasonableness of the Administrator's determination 
of no emergency is amply provided by the materials which plain- 
tiffs have suomitted. These materials alone show the reasonable- 
ness of the Administrator's determination. Additionally, the 
reasonableness of the Administrator's determination is also shown 
by the expertise and information in his files which he used in 
making his determination. Consequently, we submit, the 
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Administrator's determination that smoking on airplanes does not 


constitute an emergency is fully reasonable, and he has not 


abused his discretion. 


I 
THE MATTER OF WHAT CONSTITUTES AN 
"EMERGENCY" REQUIRING THE INVOCATION 
OF THE ADMINISTRATOR'S SUMMARY POWERS 
RESTS WITHIN THE DISCRETION OF THE 
ADMINISTRATOR. 

The Administrator of the Federal Aviation Administration 
is authorized by 49 U.S.C. 1421(a) "to promote safety of! flight 
of civil aircraft in air commerce by prescribing and sopisiins 
from time to time * * * [s]Juch reasonable rules and regulations 
or minimum standards, governing other practices, methods: and 
procedures, as the Administration may find necessary to provide 
adequately for national security and safety in air commerce." 
In performing this duty, according to 49 U.S.C. 1421(b) he 
"Shall give full consideration to the duty resting upon air 
carriers to perform their services with the highest possible de- 
gree of safety in the public interest * * *," and "shall: exer- 
cise and perform his powers and duties under this chapter in 
such manner as will best tend to reduce or eliminate the pos- 
sibility of, or recurrence of, accidents in air transportation 
mas Sa kan 

Thus, the Administrator is given power to promulgate rules 
to obtain "the highest possible degree of safety in the public 


interest." In addition to this power, however, the Administrator 
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is given extraordinary power to deal with "emergency" situations. 
49g U.S.C. 1485(a) provides, that while in the normal case "all 
orders, rules, and regulations * * * shall take effect within 
such reasonable time as the * * * Administrator may prescribe,” 
the Administrator in the case of an emergency may exercise im- 
mediate and summary rule-making power: 


[W]henever the Administrator is of the opinion 
that an emergency requiring immediate action 
exists in respect of safety in air commerce, 
the Administrator is authorized, either upon 
complaint or his own initiative without com- 
plaint, at once, if he so orders, without 
answer or other form of pleading by the in- 
terested person or persons, and with or without 
notice, hearing, or the making or filing of a 
report, to make such just and reasonable orders, 
rules, or regulations, as may be essential in 
the interest of safety in air commerce to meet 
such emergency. 


If such emergency action is invoked, the Administrator shall 
then, after he has taken such action, "smmediately initiate pro- 
ceedings relating to the matters embraced in any such order, 


rule, or regulation," and insofar as practicable give preference 


to such proceedings. In short, 49 U.S.C. 1485(a) gives the 


Administrator summary power to issue 4 rule “with or without 
notice, hearing, or the making or filing of 4 report” to deal 
with an emergency; the only restriction upon the Administrator's 
power is that after such emergency rule has been issued he shall 
then “immediately initiate proceedings." 

What clearly appears from this statutory scheme is that 
the Administrator possesses two kinds of rule-making authority: 
the power to promulgate ordinary safety rules, and the power 
to promulgate rules to deal with a safety “emergency.” The 
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statute gives the Administrator authority to deal with normal 
safety problems through regular rule making, e.g., Air Lines 
Pilots Association v. Quesada, 276 F. 2d 892 (C.A. 2, 1960) 


(rule barring pilots over 60 from air carrier operations) and 


in addition gives him extraordinary powers to deal with safety 


"emergencies." 3/ 

Plaintiffs in the present case assert that the Administrator 
was obligated to invoke his summary emergency powers under 49 
U.S.C. 1485(a) to impose an immediate ban upon smoking in air- 
planes. They take the position (Brief, pp. 13-21) that the 
submission of material indicating the mere possibility of a risk 
to safety requires as a matter of law that the Administrator 
institute an immediate emergency rule. In such a case the 
Administrator, plaintiffs assert, is obligated to take action 
"before all the facts have been gathered" (Id., p. 20). 

Granted that in some cases the showing of the mere potential— 
ity of a safety hazard may form a sufficient basis for the Ad- 
ministrator to take emergency action under 49 U.S.C. 1485(a), 
the question presented here is whether it rests within the 
Administrator's discretion to take such action or whether, as 
plaintiffs assert, he is obligated as a matter of law to take 
such action. The answer to this question is clear: the matter 
lies within the discretion of the Administrator. Indeed, this 
is made explicit by 49 U.S.C. 1485(a): an emergency rule is 

s Court has remarked upon the extraordinary nature o e 


power granted by the statute to deal with emergencies affecting 
safety. See Standard Airlines v. 


Civil Aeronautics Board, 85 
UeS. App. D.CamOgul (erence ko. (1G49) min aaa aaa aan a 
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authorized to be issued "whenever the Administrator is of the 
opinion that an emergency requiring immediate action exists in 
respect of safety in air commerce." (Emphasis supplied.) The 
Administrator has the authority under the statutes to promulgate 
both ordinary safety rules and emergency safety rules. Every 
safety rule, of course, whether an ordinary rule or an emergency 
rule, is designed to prevent a potential safety hazard. A 
choice must be made as to whether the potential risk to safety 
constitutes an "emergency requiring immediate action" or whether 
the risk is sufficiently remote so that, like the rule limiting 
the age of pilots (Air Lines Pilots Association v. Quesada, 
supra, ), there is'time for the normal rule-making procedures to 
pe followed. This choice has been vested by hg U.S.C. 1485 in 
"the opinion" of the Administrator. 

It should be noted in this regard that a risk to safety 
may be involved in the promulgation itself of an emergency rule. 
The Administrator is authorized to issue such a rule immediately 


ana without soliciting opposing views; as plaintiffs state, he 


nas the authority to act "before all the facts have been gathered" 


(Brief, p- 20). There is the danger that a rule issued on such 
a basis can create a worse safety hazard than the hazard it is 
designed to remedy. For instance, a rule banning smoking by 
crew members possibly could cause some crew members to become 

so tense during a: flight as to cause more of a danger than the 
smoking itself. Or, a ban on smoking by passengers could prove 
so difficult to enforce as to distract crew members from their 
duties in flying the aircraft. Such a ban might also drive some 
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passengers to smoking undetected in the lavatories -- where, 
due to the availability of paper products, the risk of fire 
would be far greater than merely smoking in their seats. | All 
the facts not having been gathered, one cannot rule out these 
possibilities. | 

In short, the problem is not so simple as plaintiffs would 
have this Court believe. "To act in haste, repent at Ashisaes. 
is not a sound motto for an administrative agency." Pennsylvania 
Gas & Water Co. v. Federal Power Commission, __ U.S. App. D.C. 
__, 427 F. 2d 568, 575 (1970). Risks to safety can be involved in 
any course of action, whether affirmative or negative. The 
question as to whether to act on an emergency basis without all 
the facts, as opposed to acting through normal rule-making proce- 
dures, involves a balancing of the competing risks -- an ‘inherently 
discretionary type of judgment. Thus, Congress wisely specified 
that an emergency rule was to be issued "whenever the Administra- 
tor is of the opinion" that such a rule was necessary. : 

In sum, the matter of what constitutes an "emergency" under 
49 U.S.C. 1485(a) lies within the discretion of the Administrator, 
and can be set aside only if he has abused that discretion. The 
mere showing of a possible risk to safety does not as a matter 


of law obligate the Administrator to forego the normal procedure 


for the implementation of safety rules and require him to act 


on an emergency basis. 


IIc 
THE ADMINISTRATOR DID NOT ABUSE HIS 


DISCRETION IN DETERMINING THAT NO 
SAFETY "EMERGENCY" EXISTED. 


SAPETY EMERGES 
Plaintiffs, in support of their petitions that the Secretary 
exercise his emergency powers to ban smoking on airplanes, at- 
tached various scientific articles on the effects of smoking, 
and letters complaining about smoking in airplanes. Additionally, 
from the course of more than thirty years of commercial flying, 
they pointed to three airplane accidents in which smoking allegedly 
was a possible cause of the accident. The Administrator, upon 
consideration of this material, and the agency's knowledge and 
expertise, determined that no "emergency" existed, and declined 
to exercise his summary rule-making powers under hg U.S.C. 1485(a) 
to issue an immediate rule to ban smoking. Instead, the Admin- 
istrator determined that the agency's ordinary rule-making pro- 
cedures would be sufficient to deal with those problems raised 


by the petition which might merit the promulgation of new rules. 


As we shall now show, the standard for judicial review of the 


Administrator's determination is extremely narrow. But whatever 
the standard, the Administrator's refusal to act under his 
emergency powers did not constitute an abuse of his discretion. 


A. Judicial Review is Limited to a Determination 


Whether the Result Reached by the Administrator 
is Reasonable. 


It is clear that the rule-making authority of 49 U.S.C. 
1485(a) is not required to be exercised "on the record after 
opportunity for agency hearing," Administrative Procedure Act, 
Section 4 (5 U.S.C. 553); indeed hg U.S.C. 1485(a) explicitly 
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states that no hearing is required. Consequently, the rule- 
making authority under 49 U.S.C. 1485(a) is at least as broad 

as the "informal" rule-making procedure where no hearing is re- 
quired. See Automotive Parts & Accessories Association ve Boyd, 
132 U.S. App. D.C. 200, 407 F. 2d 330 (1968). In exercising in- 
formal rule-making authority, an administrator is not restricted 


to his examination of the evidence submitted, but may proceed 


by informal consultation with his staff members and interested 


parties. Siegel v. Atomic Energy Commission, 130 U.S. App. D.C. 
37, 400 F. 2d 778, 785-786 (1968); American Airlines, Inc. v. 


Civil Aeronautics Board, 123 U.S. App. D.C. 310, 317, 359 F. ed 


624, 631 (1966) (en banc), certiorari denied, 385 U.S. 843. 
"Informal written or oral consultation with affected parties or 


with advisory committees is the mainstay of rule-making proce- 


dure." 1 Davis, Administrative Law, Sec. 6.02 (1958 ed.).; Judicial 
review of the informal rule-making process is strictly limited, 
and the courts do not review for "substantial evidence." | Siegel 


v. Atomic Energy Commission, supra; California Citizens Bank 
Ass'n v. United States, 375 F. 2d 43, 54 (C.A. 9, 1967), cer- 
tiorari denied, 389 U.S. 844; Boating Industry Ass'n v. Boyd, 

409 F. 2d 408, 411 (C.A. 7, 1969); Air Line Pilots Ass'n v. 
Quesada, 276 F. 2d 892, 898 (C.A. 2, 1960). Rather, the judicial 
function "is to see only that the result is reasonable and within 
the range of authority conveyed, that it has been formated in 
the manner prescribed, and that the disappointed have had the 
opportunity provided by Congress to try to make their views 
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prevail." Automotive Parts & Accessories Association v- Boyd, 
supra, at 132 U.S. App. D.C. 213, 407 F. 2a 343. 

However, the Administrator's rule-making under 49 U.S.C. 
1485(a) here is much broader than simply informal rule-making 
authority. For not only may the authority under 49 U.S.C. 1485 (a) 
be exercised without a hearing, put the statute specifies that 
neither notice nor the making OF filing of a report in required. 
Consequently, the ‘Administrator is released by hg U.S.C. 1485(a) 
from even the limited requirements for informal rule-making of* 
Section 4 of the Administrative Procedure Act (5 U.S.C. 553) 
that he allow notice and opportunity to participate, and he is 
also not required to issue a statement explaining the basis of 
nis action. Furthermore, in a Section 4 informal rule-making 
proceeding "there is a record * * * available for filing in 
court. It consists of the submissions made in response to the 


invitations issued for written comments." 


Automotive Parts & 
Aecessories Association v. Boyd, supra, at 132 U.S. App. D.C. 
206, 409 F. 2d 336. No such record need exist with respect 


to proceedings under 49 U.S.C. 1485(a), since no notice is re- 


opines 


It is therefore apparent that the scope of judicial review 
of proceedings under 49 U.S.C. 1485(a) is necessarily much nar- 
rower than the already narrow scope of judicial review of in- 
formal rule making. For a court cannot examine whether the 


Te lack of a record under 49 U.S.C. 1485(a) should be con- 
rasted with the record created when the FAA proceeds under its 
normal rule-making powers in 49 U.S.C. 1421. In the instant case, 
following the agency's determination to proceed under it normal 
rule-making authority on the smoking issue, and issuance of its 


(Footnote cont'd on p. 23) 
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Administrator has allowed interested parties an opportunity to 
| 

present their views, since no such opportunity is required. A 

court likewise cannot review the rationality of the Administra- 


tor's statement of reasons for his actions, since no such, state- 
mest | 
ment is required.~ And since no record is created, there is 
| 
no record to review. All that is before a court for review under 


49 U.S.C. 1485(a) is the result reached by the agency. If that 


ont Advance Notice o ublic Rule-Making, a voluminous 
administrative record has been created. See p. 12, supra. 


5/ Plaintiffs refer to Public Service Commission of New York v. 
Federal Power Commission, U.S. App. D.C. 5 Wy ers 
No. 23,440, July 29, 1970, where this Court reversed an order 

of the Federal Power Commission because the Commission had failed 
to (id. at Slip Op. 6): 


set forth convincing reasons for its determination 
in sufficient detail to allow the validity of 
these reasons to be critically examined by the 
parties adversely affected and to allow this Court 
to pass on the reasonableness of the Commission's 
conclusion. 


Plaintiffs also refer to Medical Committee for Human Rights v. 
Securities and Exchange Commission, U.S. App. D.C. 4s _ 
F. ed No. 23,105, July 3, 1970 (Slip Op. p. 42); Environ- 
mental Defense Fund v. Hardin, U.S. App. D.C. > ues F. 
2a 1093 (1970); Moss v. CAB, et al., URS Ass tps 
SENSES a eNor 23,627, July 9, uly 9, 1970. Needless to say, these 
cases are plainly inapplicable, since none of them involve a 
statute of the extraordinary nature of 49 U.S.C. 1485(a) which, 
as we have just shown, negates any requirement that the agency 
even explain its actions. In any event, as will appear in Part 
B, infra, the Administrator here has in fact ‘set forth convinc- 
ing reasons for [his] determination in sufficient detail to allow 
the validity of these reasons to be critically examined * * *." 
And the validity of those reasons is shown (1) by the plaintiffs! 
own evidence, and additionally, (2) by the information in| the 
Administrator's files and the knowledge and expertise of the 
agency. 


result is reasonable, the administrative action must be sustained. 
6 
Cf. Automotive Parts & Accessories Association v. Boyd, supra. 


B. The Administrator's Determination that Smoking 

on Airplanes did not Constitute a Safety 
Emergency is Reasonable. 

Preliminarily, we wish to observe that plaintiffs time and 
again question in their brief whether there is any value at all 
in permitting smoking in airplanes. E.g., Brief, p. Sul~ (Ohe 
course, the same question can be asked as to why society permits 
smoking -- or drinking, for that matter -- in other contexts. 


It is common knowledge that smoking has caused numerous fires 


in homes, office buildings, and apartments -- injuring and kill- 


, te 2 
ing smokers and nonsmokers alike.— Persons who have been 


drinking are responsible for innumerable traffic accidents and 
crimes. With both smoking and drinking the person who indulges 
incurs a risk to his own health. Yet society, with only a 
modicum of control, permits persons to engage in these activities 
despite the high social cost -- which must be paid by those who 
do not participate as well as those who participate. The reason 
society -- instead of declaring an "emergency" -- permits these 
activities to continue must be that society places a value on 
the individual being free to enjoy himself. Indeed, society 

The district court ruled that the standard of review was 
whether the Administrator's determination had a “basis in fact" 
(J.A. 291). We believe the district court thus correctly recog- 
nized the narrowness of the scope of review. However, a better 
formulation of the standard is whether the result is reasonable. 
7/ In 1968, of some 974,000 building fires in the United States, 
T44,000 were caused by smoking or matches. 1970 Statistical 
Abstract of the United States, p. 464. 
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values the freedom of the individual to enjoy himself so highly 
that, as in the case of smoking and drinking, it is willing to 
incur some obvious social costs in order to permit this freedom. 
It is against this background, therefore, that the reasonableness 


of the Administrator's determination that no emergency exists 
| 
1. The Administrator's determination is supported by plain- 


tiffst own evidence. While we have demonstrated above, at pp. 20- 


must be viewed. 


24, the extraordinarily narrow scope of judicial review of an 
administrative determination under 49 U.S.C. 1485(a), even under 
the broadest of all tests -- substantial evidence -- the Admin- 
istrator's action in the present case must be upheld. This is 
because the material submitted by the plaintiffs themselves con- 
stitute substantial evidence supporting the aetermination that no 


8 
safety "emergency" existed.= 


It shou be noted that e petitions before the FAA (J.A. 15, 

4) are directed only towards the imposition of an emergency ban 
under 49 U.S.C. 1485(a). See J.A. 18. If the petitions instead 
be viewed as alternatively a request for ordinary rule-making 
under 49 U.S.C. 1421, the Administrator has in fact respdnded to 
them by initiating an Advance Notice of Proposed Rule-Making 
(JA. 207). On two matters presented by the petitions -- the 
alleged fire danger and the matter of annoyance and discomfort 
to passengers -- the Advance Notice rejects plaintiffs! conten- 
tions outright. Thus, the Advance Notice, as a preliminary 
matter, partially grants and partially denies the petitions -- 
if they be viewed as a request for ordinary rule-making. An 
appeal at this time to the courts from a partial rejection of a 
request for ordinary rule-making would, of course, be interlocu- 
tory. Apparently recognizing this, plaintiffs on this appeal 
only challenge the Administrator's determination that no emer- 
gency existed (Brief, p. 2). 


a. The primary ground asserted in the brief for the imposi- 
tion of an emergency rule is that lighted cigarettes, cigars, 
and pipes create an imminent and serious threat of fire or fire- 
induced smoke in the aircraft (Brief, pp- 22-27). In response 
to this, the Administrator observed, "Millions of miles have been 
flown over many years without passenger smoking creating 2 safety 


problem. There has never been an accident attributable to smok- 


ing by passengers" (J.-A. 202). Indeed, plaintiffs, out of the 


more than thirty years of commercial aviation, point only to 
three accidents where, they contend, smoking possibly was impli- 
cated. And, the fact of the matter is that in not one of these 
accidents did an official investigation into the cause of the 
accident attribute the cause to smoking. 

of the three accidents, two involved fatal air crashes. 
The first was 2 erash of a United Airlines Viscount on 1964 
caused by an inflight cabin fire. The official Civil Aeronautics 
Board investigation of the crash coneluded only that "the probable 
cause of this accident was an uncontrollable inflight fire of 
undetermined origin" in the passenger compartment (J.A. 110). 
Plaintiffs attempt to implicate smoking as a cause by noting 
that the Board indicated that lighter fluid was one of three 
possible fuels which could have been involved in the fire. How- 
ever, the Board also concluded that “lighter fluid was not known 
to be aboard in sufficient quantity to produce the amount of fire 
experiencea"(J.A. 107). The Board could not determine the cause 
of the crash. Instead, it observed, "Supstantial aircraft cabin 
fires are such a rare occurrence that a most unusual and possibly 
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| 
not readily conceivable circumstance is visualized in this 


instance" (J.A. 109). 

The second accident was the collision of a Piedmont B-727 
and a private plane in 1967. The transcription of the radio 
communications immediately prior to the collision (J.A. 120-121) 
indicates that the crew was jokingly discussing a cigarette which 
was on fire in an ashtray, and plaintiffs therefore suggest that 
the crash could have been caused by the Piedmont crew becoming 
distracted at the time they should have seen the Cessna (Brief, 
p. 24). If this was in fact the cause of the collision, it may 
be more indicative of gross negligence on the part of the entire 
crew than the hazards of smoking. However, significantly, the 
Aircraft Accident Report (neither the excerpts cited by plain- 
tiffs in their exhibit at J.A. 115-119 nor the complete version 
in the FAA files?) attributes the accident to this sons. Indeed, 
plaintiffs in their exhibit quote the statement of Piedmont's 


president that "[s]moking is not a safety factor in an ai 


reraft 


of this type, and there is no evidence to suggest that smoking 
| 


contributed as a cause to this accident" (J.A. 120). 


W/ Only excerpts from the Aircratt Accident Report concerning 


the collision are reprinted in plaintiffs! exhibit (J.A. 115- 119). 
Omitted is p. 37 of the report, which contains the following 
paragraph: 

It was shown in the cockpit visibility study 
that each aircraft could have been visible to the 
flightcrew of the other aircraft for approximately 
35 seconds prior to the collision, providing there 
were no intervening clouds. Although witnesses 
reported that the collision occurred in an area 
clear of clouds, the evidence indicates that both 
aircraft would have been operating in and out of 
broken clouds just prior to the accident. Therefore, 


(Footnote cont'd on D. 28) 
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The third incident was not 4 crash, but an emergency evacua- 
tion of a TWA B-707 jet in 1963 occurring while the plane was 
on the ground taxiing to take-off. The evacuation was necessi- 
tated by smoke resulting from a quickly extinguished cabin fire. 
No persons were injured. Plaintiffs refer to what they call a 
"Report of the CAB Bureau of Safety" (Brief, p. 23), which con- 
tained the statement at p. 3 of the report that “fire was ori- 
ginally attributed to a smoldering cigarette." This report, 
however, was prepared by @ Mr. John J. Carroll, a Civil Aeronau- 
tics Board "Human Factors Specialist" (See Report, p.- 3). Plain- 
tiffs also refer to a paper by members of the FAA's Office of 
Aviation Medicine entitled "Human Factors of Emergency Evacuation," 
which stated, "Apparently, 4 lighted cigarette putt started the 
cabin fire" (J.A. 28-29). Neither of these documents represents 
an analysis of the incident from the point of view of determining 
causation -- compare the reports at J.A. 102 and J.A. 115. And 
neither of them discusses the fact that it is highly likely that 
the no smoking sign was on at the time the accident occurred, 
since the sign is required to be turned on for each take-off. 

Cont'd in is Situation, the see an e seen 

concept can only be considered inapplicable. 

To observe visually and avoid another aircraft 

under those existing conditions of weather and 

the high rates of closure, from a practical 

standpoint, is nearly impossible. Also, neither 

flight was aware of the presence of the other 

and, therefore, would not be exerting any in- 

creased outside vigilance for conflicting traf- 

fic. In fact, it is believed that attention 

outside of the cockpits of both aircraft would 

have been somewhat reduced because of the 

higher workloads associated with the departure 

and approach flight phases. 
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“14 C.F.R. 121.317 (See also J.A. 26). Consequently, these 


materials constitute, as the FAA found, "no more than conjecture 
that the fire was caused by a cigarette, cigar, or pipe” (J.A. 


207). 


In short, of some more than thirty years of commercial 

| 
flying, plaintiffs are only able to point to three incidents 
where the possibility is even suggested that smoking is involved -- 


- and in none of these incidents has it in fact been determined that 
smoking was the probable cause. 

It is indeed true, as plaintiffs state, that these three in- 
| eidents can be considered "at least evidence of how fire and fire 
| 


- induced smoke can be caused by smoking on airplanes" (Brief, 


p. 26). However, to determine whether a safety emergency "re- 


quiring immediate’ action" exists within the meaning of 49 U.S.C. 


1485(a), it is necessary to make a judgment as to the degree of 
’ likelihood of the risk materializing. One, of course, Cac al- 


' ways imagine hypothetical situations where smoking does cause a 
fatal fire in an aircraft. But one can always imagine all sorts 
of remote possibilities. Thus, for instance, when planes fly in 


| 
clouds or at night, they incur the risk that the instrument 


flight system might fail; the electric system which provides 
lights for the passengers and heats the kitchenette create a 


risk of fire; the failure of airlines to conduct a complete 


| 
search of all boarding passengers leads to the risk of concealed 


weapons and the danger of hijacking; the service of alcoholic 
beverages to passengers creates the danger of passenger unruli- 
ness distracting members of the crew from flying. In short, 
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there will always be some risk in flying, no matter how remote 
the possibility of it materializing. That, however, obviously 
does not make all such risks emergencies, requiring an immediate 
ban without notice and hearing of flying at night or in clouds, 
of passenger lights and kitchenettes, of serving alcoholic 
beverages to passengers, and of letting on board any passenger 
who has not been thoroughly searched. The matter of what con- 
stitutes an emergency requires 4 judgment as to the imminence of 
the risk materializing. 

Here, in more than thirty years of commercial aviation plain- 
tiffs have only found the three incidents discussed above to 
indicate the likelihood of smoking causing an aviation accident -- 
and in each of these incidents the relationship of smoking is, 
at best, highly speculative. Certainly, in light of this experi- 
ence, it is not unreasonable for the Administrator to come to 
the conclusion that the danger of smoking causing a fire-connected 
accident is so remote as not to constitute an emergency. 

b. The second ground argued in the prief to show an emer- 
gency is that smoking by flight crew members during operations 
allegedly dangerously impairs the visual and mental acuity of 
crew members (Brief, pp- 27-28). The matter of whether any 
possible hazard is created by smoking by crew members is already 
under study by the FAA with a view to determining whether any 
rule-making action is warranted (J.A. 216, 228). However, the 
Administrator is of the opinion that the material presented with 


the petition in this regard does not indicate the existence of 


an "emergency" (J.A. 215-216, 228). The Administrator explained 
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: 
that "[nJo substantial evidence has yet been obtained by the FAA 


demonstrating that the presence of the toxic substances contained 
in tobacco smoke in the crew compartment, or the smoking of 
cigarettes by members of the crew, can cause a decreased in night 
vision sensitivity, reaction time, judgment or decision-making 
capabilities to a degree that the high level of safety required 
in the public interest for passenger-carrying aircraft would be 
so reduced as to constitute a hazard to air safety" (J.A.| 228). 

No such "substantial evidence" is provided by the materials 
submitted by plaintiffs. These materials are to the effect 
that smoking causes an increase in carbon monoxide within, the 
smoker, and thus to some extent dulls his vision and mental alert- 
ness. However, the material also indicates that these conclusions 
are of a tentative nature, more study is needed, and the degree 
of risk to normal, healthy crew members appears to be minimal. 
For instance, it is stated that "facts must be firmly established 
by additional research before safe environmental standards for 
carbon monoxide can be set" (J.A. 125). Moreover, it is recognized 
that normal persons have some degree of tolerance for increased 
levels of carbon monoxide (J.A. 130). And the articles merely 
warn flight crew members against "excessive" smoking, particularly 
before a flight (J.A. 157). 

Assuming that some degree of loss of visual and mental 
acuity may be an effect of smoking, the question here is whether 
the effect on the smoking airline crew member is of such a degree 


as to reduce the safety of aircraft operations so as to create 


"an emergency requiring immediate action * * * in respect of 
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safety in air commerce." 49 U.S.C. 1485(a). The carbon monoxide 
effects of smoking, of course, are not confined to airline crew 
members; automobile drivers can be affected as well (see, e.g-, 
J.A. 126, 129). Yet, we are unaware of any State that has banned 
smoking by drivers -- not to speak of acting on an emergency 
basis in that regard. Moreover, as previously mentioned, pp- 26- 
30, supra, not one airplane crash has been attributed to smoking. 
Certainly, then, it is reasonable for the Administrator to con- 
clude that no emergency exists in this regard. 

ec. The third ground presented in the brief is that tobacco 
smoke within an airplane creates a danger to the health of non- 
smoking passengers to such a degree as to constitute an "emergency" 
(Brief, pp. 28-31). In support of this contention the plaintiffs 
have submitted various scientific articles to the effect that the 
deleterious effects of smoking may not be confined solely to the 
smoker, but can affect nonsmokers who breathe the smoke. The Ad- 
ministrator considered the material presented on this point to be 
of sufficient merit as to justify the start of rule-making pro- 
cedures on this matter; however, the Administrator declined to 


find that the danger was of sufficient degree as to constitute 


an “emergency” (J.A. 207-208, 215, 225-228). The Administrator 


noted, as he was advised by his experts, that "there is no sound 
basis to support petitioners’ assertion that smoking by passen- 
gers in passenger-carrying civil aircraft poses a substantial 
threat to the health of non-smoking passengers" (J.A. 225). 

The articles submitted by plaintiffs do not provide this 
sound basis. Time and again these articles emphasize the tentative 
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nature of their conclusions, and the need for more study. Thus, 
one article concludes that cigarette smoke "may" represent a 
health problem for nonsmokers, and advises that it is "urgent 

that careful research studies determine the extent and varieties 
of risks" (J.A. 45). Another notes, "It would be interesting 

to know whether the severity of illness is * * * related to the 
amount of smoke in the environment" (J.A. 38). None of these 
articles, of course, is based on a study of the peculiar ¢on- 
ditions of smoking on an airplane with the special types of venti- 
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lating systems airplanes have.— | 

Plaintiffs also rely on numerous letters from nonsmokers 
complaining about the effect smoking in airplanes has had/ on them. 
Their letters, however, indicate that many of these people suffer 
adverse reactions from cigarette smoking in any kind of environ- 
ment, see, @.g., J.-A. 59-62, 68, 69; certainly, an aviation 
"emergency" is not presented if non-smokers in airplanes are no 
more subject to the hazards of smoking than they are on the 
ground. : 

Thus, the magorien submitted by plaintiffs, while indicating 


the possible need for a rule on this subject, hardly indicates 


that the danger to the safety of passengers from smoking by 


O07 Plaintiffs atv p. 31 of their brief, fn. 4, ca culate the 
amount of airspace in a Boeing 707, and state that each person 
has 54 cubic feet of airspace. This calculation, however, it- 
self is of little significance in evaluating the effects of 
smoking on passengers -- the rate of ventilation would be a much 
more significant factor. 
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their fellow passengers is so extraordinary as to require emer- 


1 
gency rule-making instead of the normal rule-making aneeotease 


ee 


In sum, despite the fact that judicial review of a deter- 
mination under 49 U.S.C. 1485(a) is strictly limited to an exami- 
nation of the reasonableness of the result -- without the agency 
having to create a record to justify its action or a report to ex- 
plain it -- under any test of administrative action the Administra- 
torts action here should be upheld as reasonable. For the evi- 
dence submitted by the plaintiffs themselves fails to demonstrate 


the existence of a safety emergency requiring immediate action. 


2. The Administrator's determination is supported by the 
knowledge and expertise of the agency. In the present case, in 
light of the narrow scope of judicial review, the agency is not 
confined to the material submitted by plaintiffs to demonstrate 
the reasonableness of its determination of no emergency. For 
even in ordinary informal rule-making, the agency is "not confined 
to evidence presented in some formal manner. It may act * * * 
upon the basis of information in its own files, and upon the 
knowledge and expertise of the agency," and the agency may not 


be compelled "to produce * * * the other evidence upon which it 


1i/ Another ground presented in the petition in claiming that an 
emergency exists is. that smoking allegedly is an annoyance and 
discomfort to, and discrimination against, the nonsmoking pas- 
sengers. (A smoker, of course, could argue that a ban on smoking 
constitutes an annoyance and discomfort to and discrimination 
against smoking passengers.) Clearly, matters of annoyance, dis- 
comfort, and discrimination do not constitute "an emergency re- 
quiring immediate action * * * in respect of safety in air com- 
merce." 49 U.S.C. 1485(a). This point has apparently been 
abandoned by plaintiffs in their brief. 
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relied in making its decision * * *." California Citizens Bank 
Association v. United States, 375 F. 2d 43, 54 (C.A. 9, 1967), 
certiorari denied, 389 U.S. 844; see also Siegel v. sosme 
Energy Commission, 130 U.S. App. D.C. 37, 400 F. 2d 778 (1968). 
And, of course, as we have noted at pp. 20-24, supra, this is 
particularly true concerning the extraordinary authority under 
49 U.S.C. 1485(a). Consequently, the reasonableness of the 
agency's determination here is demonstrated by information of 
this nature, in addition to the material submitted by plaintiffs, 
discussed above at pp. 25-34. i 

a. With respect to his finding that smoking did not con- 
stitute an emergency concerning the danger of fire or fire- 
induced smoke (J.A. 222-225), the Administrator pointed out that 
at those times when there is a possibility of fuel fumes enter- 
ing the aircraft -- take-off, landing, or turbulence -- the no 
smoking sign is to be lighted (J.A. 222); that under current 


fire-resistance standards for interior cabin materials, guch 
| 


materials are not easily ignited by smokers and that, if ignited, 


they are slow-burning and self-extinguishing (J.A. 223); that, 

in any event, a cabin fire created by a cigarette would be easily 
detectable and controllable with the in-flight fire extinguishers 
(Id.); and that the in-flight ventilation system is adequate to 
control the smoke from such a fire (J.A. 223-224). One can al- 


ways conceive of possible situations, of course, as plaintiffs 
i 


| 
do in their brief, where the improbable happens, and none of 


- 35 - | 
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these factors prevent a serious fire. But, as we have empha- 
sized, the question here is one of the degree of likelihood and 
these factors -- as well as the fact that "TmJjillions of miles 
have been flown over many years without smoking creating a safety 
problem" (J.A. 222) -- indicate that the possibility of smoking 
causing an accident is extremely remote. At the least they in- 


dicate it was reasonable for the Administrator not to declare an 


emergency and for him to conclude that smoking does not create a 
> s 


"serious or imminent" danger of fire or fire-induced smoke (J.A. 222). 


argue (BY., D- av smoking creates a danger 
Because of the possibility of turbulence causing a fuel leak at 
the time that passengers are smoking. However, the Administrator 
points out that if the turbulence were of sufficient severity to 
cause 2 fuel leak, prior damage to the aircraft would already 
have resulted in a loss of control of the aircraft sufficient 
for the flight crew to declare an emergency and light the no 
smoking sign. Moreover, it is customary for airlines to light 
the no smoking sign when heavy turbulence is encountered (J.A. 222). 


Plaintiffs also argue that the agency's own statistics in- 
dicate that tobacco’ normally burns, when not being puffed, at a 
temperature in excess of the temperature at which interior cabin 
materials are tested (Br., pp. 22, 26). The Administrator, how- 
ever, does not assert that interior cabin materials are totally 
flame-proof; rather, that a fire caused by a burning cigarette 
coal would be "slow burning and easily extinguished" (J.A. 224). 


Plaintiffs also contend that the Administrator under- 
estimates the danger of smoke from a fire in an airplane (Br., 
pp. 26-27), and refer to the TWA B-707 incident (see p. 28, supra) 
and the United Viscount crash (see p. 26, supra). However, the 
Administrator notes that with respect to the B-707 incident -- 
an emergency evacuation on the ground -- the in-flight ventilation 
system was not in operation; "had the incident occurred in flight, 
there would have been little, if any, effect from the smoke be- 
cause it would have been discharged overboard as rapidly as it 
was generated" (J.A. 223-224). With respect to the United Vis- 
count crash, the crash was caused by Yan uncontrollable inflight 
fire of undetermined origin" (J.A. 110) -- not a smoking-caused 
fire -- and an uncontrollable fire obviously would produce un- 
controllable smoke. 


Ebi 


: 
b. Concerning the effect of smoking on crew members, we 
i 


_have previously noted that plaintiffs! own material supports the 
' Administrator's conclusion that "[n]o substantial evidence has 
yet been obtained by the FAA demonstrating that the presente of 
the toxic substances contained in tobacco smoke in the crew com= 
partment, or the smoking of cigarettes by members of the crew, 
' can cause a decrease in night vision sensitivity, reaction time, 
. Judgment or decision-making capabilities, to a degree that) the 
‘high level of safety required in the public interest for passenger- 
carrying aircraft would be so reduced as to constitute a hazard 
‘to air safety" (J.A. 228). Plaintiffs (Br., p. 28) particularly 
emphasize the argument that smoking dangerously reduces night 
vision. The Administrator, however, observed that pilots today 
in civil aviation do not depend upon high night-vision sensitivity 
i for safe operation, as they work with brightly-lighted instrument 
| panels, runways, and anti-collision lights. Id. Indeed, frequent 
reference to the brightly lit instruments inside the cockpit "of 
necessity impairs the ability of any pilot to adjust his eves to 
the darkness outside." Id. Clearly, if one's night vision is 
already impaired by his working with bright lights, the effect 
of smoking on his night vision is of little consequence. 

ec. On the matter of whether smoking on airplanes constitutes 
a health hazard to nonsmoking passengers, the Admini strator ob- 
served that no information yet available to the agency indicated 
"a danger of loss of, or threat to, life or permanent injury to 
i health due to exposure to tobacco smoke on board today's well- 


| ventilated passenger-carrying aircraft" (J.-A. 225). He pointed 


= S77 = 


out the importance of the ventilation system of aircraft, and 
noted that because of the ventilation system "[t]Jhe occupants 

of a modern aircraft are provided better isolation from smoke, 
dust and odors than they are in their homes, automobiles, and 
other surface transportation systems." The Administrator noted 
that he had been advised by the FAA medical experts that the 
medical literature "does not reveal epidemiological evidence, 
i.e., a pattern of cause and effect among case histories, indi- 
cating that intermittent indirect exposure to tobacco smoke con- 
stitutes a major health hazard" (J.A. 227). Also, the problem 
created by smoking on airplanes "for persons suffering from al- 
lergies or from diseases which may be aggravated by the possible 
irritating effect of tobacco smoke is not greater than that 
which they must face in stores and other buildings open to the 


public, in other means of public conveyance and even when walking 


on the streets of some of our larger cities." Id. 


Plaintiffs (Br., p. 29) attack the Administrator for deter- 
mining that no emergency exists because none of the data esta- 
blishes that tobacco smoke will cause death or permanent health 
damage to nonsmoking passengers. However, certainly the Ad- 
ministrator has discretion to determine that no emergency exists 
where there is'no danger of death or permanent health damage. 
Surely, when nonsmokers necessarily must endure tobacco smoke 
in so many public places today, the Administrator can reasonably 
believe that no emergency exists when they encounter a similar 
situation in an airplane. This problem may be of sufficient 
merit to be worthy of rule-making -- hence the Administrator is 
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in the process of considering a possible rule -- but the problem 


does not constitute an emergency. 


In sum, the result reached by the Administrator -- that 
smoking on airplanes does not constitute an emergency -- is com= 
pletely reasonable, and is neither arbitrary nor capricious. 

The material submitted by the plaintiffs themselves fully supports 
the reasonableness of this determination. And additional !support 
for the agency's determination is provided by the "information 
in its own files, and * * * the knowledge and expertise of the 
agency." California Citizens Bank Association v. United States, 
supra; Siegel v. Atomic Energy Commission, supra. The Administra- 
tor thus did not abuse his discretion in determining that smoking 
on airplanes did not constitute a safety emergency SOT RE TS the 
invocation of his extraordinary powers under 49 U.S.C. 1485 ( Ns 
CONCLUSION | 

For the foregoing reasons, the judgment of the district 

court should be affirmed. | 
Respectfully submitted, 


WILLIAM D. RUCKELSHAUS, i 
Assistant Attorney General, 


THOMAS A. FLANNERY, 
United States Attorney, 


ROBERT V. ZENER, 
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It is fair to state, upon a reading of Appellee's brief, 
that there is no disagreement with the fundamental proposition 
that the Administrator of the Federal Aviation Administration is 


obligated by statute to take those actions which will guarantee the 


highest possible degree of safety in air travel. It is also apparent 


that in meeting this obligation he has available two types of rule 


making authority. First, he may proceed with general rule making by 


promulgating proposed rules, holding hearings or soliciting comments 


lor both, and issuing a final rule. Second he may proceed more 


expeditiously, even without hearing or notice, where an emergency 
| 


‘respecting safety in air travel is involved. Finally, it is not. 


disputed that either the use of expeditious rule making or the use 


of the longer more general rule making authority involves a 


discretionary act of the Administrator which upon review may not be 


‘disturbed unless the Administrator acted arbitrarily and capriciously ~ 


that is unless his actions were unreasonable. 


In the instant case the Administrator was presented) with 


‘evidence detailing safety hazards occuring as the result of smoking 
‘on airplanes. The evidence established that smoking created a risk 


‘of fire or fire induced on the airplane, that it created a risk of 


| 
impairment of visual and mental acuity of the crew and that it 


created a risk of adverse health consequences to non-smoking passengers, 
' particularly those with pre-existing illnesses. The Administrator 


studied this data for more than three months during which time many 


' comments from the public were received by the Administrator. on 
| March 25, 1970 the Administrator issued an Advanced Notice of 


' Proposed Rule Making which denied that smoking created any risk of 


fire or fire induced smoke on the airplane, ignored the question of 

impairment of visual and mental acuity of the crew =e requested 

comments during the next 90 days on the health hazard to non-smoking 
passengers and on any possible solutions to the health problem which 
would allow smoking to continue on the airplane. Thus with respect 

to the fire dangers and the impairment of the crew's mental and 


2/ 
visual abilities the Administrator has refused to invoke either the 


expeditious rule making’ authority or the general, slower rule making 
3 


authority. | With regard to the health risks of smoking the issue 
is whether the evidence presented warranted a more expeditious 
proceeding than the advanced notice of proposed rule making which may 


lead to proposed rule making which may lead to rule making. 


— 


In papers filed with the District Court (Ct. App. 216,228), the 
Administrator announced that this issue is still under study 
but to date no formal action has been taken. 


Although no formal denial has been made by the Administrator with 
respect to the risk created by impairment of visual and mental 
acuity of the crew, the Administrator's delay of more than nine 
months in responding to a danger of that magnitude is clearly 

the equivalent of ja denial of any relief. Cf. Environmental Defense 
Fund. v. Hardin, | U.S. App. D.C. , 428 F.2d 1093, 1099 
(1970) . 


The Administrator's counsel suggests (Brief, p. 25, fn. 8) that 
the pending rule making proceedings are considering these two 
factors. This is clearly in error (Jt. App. 207-208) . 


As a practical matter at this time, nearly a year from when 
the original petition was filed and after the receipt by the Administrator 
‘o£ thousands of comments from the general public the issue| of whether 
expeditious rule making or the slower more general rule making 
procedures should have been used is not critical. The Administrator 
has had a sufficient time to study the data submitted by appellants. 
The issue is whether he applied the proper standard in rejecting 
that data as insufficient to warrant a ban on smoking on airplanes. 
If subsequent data should prove the smoking ban is no longer 
required for the highest possible safety the Administrator) can 
issue a new rule relaxing or eliminating the ban. See, for instance, 
'35 Fed. Reg. 16468 (October 22, 1970) where the Administrator modified 
‘a limitation issued in an expedited rule making earlier this year 

| 


ion recommended flap operating speeds for the Boeing 747 by authorizing 


higher maximum speeds. 


The Administrator in his brief states the issue her 


follows: 


Granted that in some cases the showing of the me 
potentiality of a safety hazard may form a sufficien 
basis for the Administrator to take emergency action under 
49 U.S.C. 1485(a), the question presented here is whether 
it rests within the Administrator's discretion to take 
such action or whether, as plaintiffs assert, he is obligated 
as a matter of law to take such action. 


This is not, we submit, what this litigation is about. The issue is 
upon what basis may the Administrator refuse to take action to 


eliminate a practice in air travel when that practice is shown to 


create a potential safety hazard. As we understand, the Administrator 
as judged by his gece his response is that a mere potentiality 
of a safety hazard is insufficient to warrant action and he is not 
required to act unless the safety risk is proven by specific examples 
where smoking has in fact caused airplane accidents. It is the 
application of this standard to the instant case which is at the 
heart of the dispute between the parties. 

It is appellants' conclusion that once a potential safety 
hazard is identified and its existence is not totally refuted then 
the Administrator is bound to act immediately to eliminate the hazard, 


unless there is some countervailing factors which makes the highest 


degree of safety in air travel not "possible". (See Rosenhan v. 


United States, 131 F. 24 932 (C.A. 10th, 1942) cert. denied. 318 


U.S. 799). The countervailing factor could be established by evidence 
of a different and greater safety risk created by the proposed 

action or of a substantial difficulty in implementation of the pro- 
posed action or of the social utility or worth of the activity which 


creates the potential safety hazard or even, conceivably, of the 


. His words, on p. 17 of the brief, suggest to the contrary 
by acknowledging that "in some cases the showing of the mere 
potentiality of a safety hazard" can warrant action being taken 
to eliminate the hazard. If he concedes that, we are unable 
to see how on this record the Administrator can reasonably refuse 
to ban smoking on airplanes. 


economic cost to airlines of the proposed action. No such justifi- 
cation has been presented by the Administrator for his refusal to 
ban smoking on snesianea 

Thus, in the absence of any countervailing considerations 
which would warrant continuing smoking on airplanes the question on 
review here is whether the evidence presented by Appellants establishes 
an unrefuted potential safety hazard. If it does, then the Administrator 
by failing to give any countervailing reason for not acting, has 
been arbitrary and capricious in his refusal to meet his statutory 
duty by providing for the highest possible degree of safety in air 


travel. 


The principal argument of Appellants with respect to the 


sufficiency of the evidence presented to the Administrator to 
establish the potential safety hazards created by smoking on airplanes 
appears at pages 21-31 of Appellants main brief. However a few 


points made by the Administrator in his brief warrant comment. 


' Attempts by counsel to manufacture at this late date possible 
countervailing factors not previously suggested or proven by 
the Administrator (Brief, pp. 18-19, 24-25) is obviously not 
relevant in this proceeding to review the Administrators action 
to determine if he has stated a rational basis in fact ‘and 
law for his refusal to act. Burlington Truck Lines v- 

United States, 371 U. S. 156 (1962). 

If such reasons existed it is likely that they would not totally 
excuse the refusal to ban smoking but would at best only excuse 
the refusal to ban with respect to certain planes, flights of 
certain duration and the like. A presentation by the Aaminis- 
trator of any such countervailing factors would have afforded 
Appellants an opportunity to examine these questions. 


The counsel for the Administrator concedes that (Brief, p. 29): 
It is indeed true, as plaintiffs stated, that these three 
incidents can be considered "at least evidence of how fire and 
fire induced smoke can be caused by smoking on airplanes". 
As noted earlier the subsequent discussion of the degree of likelihood 


of the risk materializing is not really relevant until some counter- 


vailing factor which supports a continuation of smoking on airplanes 


has been presented. Counsel's suggestions (Brief, pp- 29-30) of other 
flying activities which create risks but which are still allowed 

are not relevant for in each case a sensible contervailing factor 

which supports the activity is rather apparent. Smoking on the other 
hend is condemned by the United States Surgeon General, discouraged by 
Congress and banned in this and many other court rooms and public places. 
Its social utility in any context where innocent parties may suffer 


direct physical harm from it, is neither apparent nor even plausible. 


With respect to health hazards created for non-smoking passengers 
the Administrator continues to pursue the basic line of argument 
that if the non-smoker is no worse off in the plane than he 


is on the ground in other public places there is no basis 


i 


6/ The Administrator contends that failure to demonstrate accidents 
caused by smoking (a failure more likely attributable to the 
fact that this data is difficult to uncover) is evidence that no 
danger exists. Surely, we should not await a tragedy before 
deciding to do something about a potential safety problem. The 
Administrator also contends (Brief, p. 36, fn. 12) that airplane 
interiors, although tested at maximum temperatures lower than 
burning tobacco are made of materials which are slow burning 
and easily extinguished. Those characteristics are only shown 
to exist for the fabrics when tested at temperatures below that 
of burning tobacco. See 14 CFR Section 25.853. No tests have 
been made at higher temperatures. 


for improving his plight on the airplane. (Jt. App. 227, Brief, 


pp. 33-38) that reasoning totally ignores the Administrator's duty 

with’ respect to safety, which duty he concedes includes protecting 
| 

the health of airplane passengers (Jt. App. 208). An airplane 


interior is in many respects, and is meant to be, safer and healthier 


than other places. It is regulated by the federal government which 
limits the availability of air travel and whose responsibility to 


the public welfare is far greater than that of a restaurent owner 

\ 7 / 

or a bar keeper who is not part of a government supervised monopoly. 
| 


With respect to impairment of visual and mental acuity of 
| 
crew members we refer to the comments of the Administrator (st. 


App., 228) :. | 


cigarettes 
decrease i 

result of the lowering 0 

blood, pilots in civil aviatio 

night vision sensitivity for safe operation. 

brightly-lighted instrument panels, runways, 
collision lights. All pilots, smokers and nonsmokers, rely 
on the objects they observe outside of the cockpit at night 
having the required bright lighting, since frequent reference 
to lighted instruments inside the cockpit of necessity impairs 
the ability of any pilot to adjust his eyes to the darkness 


outside. 


| 
and his counsel (Brief, P- 37): 


ee 


7/ The Administrator dismisses without comment the plight of the 
— four Appellants here who suffer from allergies and are seriously 
restricted in use of air travel (Jt. App 59-62). Millicans of 

other Americans suffer similar effects which are detailed in 
the letters in the Administrator's files. (Jt. App. 47-52, 
59-62, 68-99, 197-205, 232-247). Their letters and statements 
indicate the emergency which exist for each of them. It is 
no answer to those potential air travellers that the smoke on 
airplanes is no worse than in other public places. 


Clearly, if one's night vision is already impaired by 
his working with bright lights, the effect of smoking 
on his night vision is of little consequence. 


as clear indication that the Administrator has acted arbitrarily 
wand Se en Se 
In his brief the Administrator explores some principles of 

administrative law most of which are not in issue here. (Brief, 

.pp. 20-24, 34-35). Appellants do not contend that they have not 
>had an opportunity to present affirmative evidence and arguments 

to the Administrator or thst their veiws were not considered. 

They do not contend that the rule making should have been more formal 
than it was nor that the Administrator was confined only to that 

data which was presented by the Appellants. Reliance on informal 

communications and agency expertise are not, in our view improper in 

this kind of proceeding. To the extent that there have been procedural 


irregularities they relate to one issue - to what extent must the 


———— 


The dangers of carbon monoxide are well established. Because 
additional research is needed to set safe levels of carbon 
monoxide (Jt. App. 125) the National Research Council has 
concluded that "no 'threshold' below which one could be sure 
there was no effect was found, nor was such a threshold 
completely ruled out". The impact on pilots of inhaling carbon 
monoxide laden tobacco smoke are well known. (Jt. App. 155-156, 
157, 192.) 


10 | 
| 


| Administrator in this kind of informal proceeding permit Appellants 


and ae Court to know the basis in law and fact for his refusal to 
9 
= | 
| 


The standard is a practical one and not rigid as the Adminis- 
itrator suggests. The aggrieved party is to be given sufficient 
if knowledge of the Administrator's basis for this refusal to act that 


he will have an opportunity to rebut those reasons and to make his 


Eviews prevail. Automotive Parts & Accessories Association v. Boyd, 

4132 U.S. App. D.C., 200, 213, 407 F. 2d 330, 343 (1968) (cited for 
this point at pp. 21-22 of the Administrator's Brief). As indicated 
in Appellants' main brief (pp. 11-13) the Administrator had not 


provided a sufficient explanation of the basis in fact for his 


conclusions respecting safety in air travel to permit Appellants 

to respond. (Jt. App. 220-229) The District Court acknowledged 

this by remanding the case to the Administrator for (Jt. App. 217): 
| 


a full complete statement of the reasons both factual 
and legal, for his refusal to order an emergency ban on 
smoking on all passenger carrying civil aircraft 


(including rotor craft) and all materials considered 
by the Administrator in reaching his factual determination. 


| 

| 
There is no merit to the Administrator's contention that because 
an expeditious rule making proceeding is involved here,| the 
Administrator has a lesser duty to give the basis for his decision. 
See Environmental Defense Fund v. Hardin, supra, involving review 
of the Secretary's refusal to take emergency action against DDT. 
In any expedited proceeding there may be less reasons but not 
a lesser duty to reveal those reasons and the underlying 
facts supporting them. 


The Administrator's basis for his actions or refusal to act 
not only must be sufficiently explicit to allow the parties to 
present rebuttal but must also allow the Court to have "prompt and 


effective review" (Environmental Defense Fund v. Hardin, supra, 428 


F. 2d at p. 1100) and to "pass on the reasonableness" (Public 


ervice Commission of the State of New York v. FPC, __ U.S. App. 
D.C. _, iF. 2d ss (decided June 29, 1970, slip op., p. 6)) 
of the Administrator's determination. As indicated in Appellants' 
main brief (pp. 21-31) if the reasons given by the Administrator 
for his refusal to act have all been stated then they are a far cry 
from evidence of a reasonable decision. If the hidden expertise and 
informal discussions include other facts which would make the decision 
ore reasonable, the Administrator should be required to reveal 
hose facts and the basis for his experts’ somone’ 
This practical standard of how much detail must be included 
in the Administrator's explanation of his actions after an informal 
le making proceeding provides the flexibility in rule making which 


is Court stressed in its decision in American Airlines, Inc. v. C.A.B., 


If the Court concludes that this latter course of action is 
warranted we respectfully request that the Administrator, 

who has already been given a chance by the District Court to 
explain his refusal to act, be ordered to ban smoking on 
airplanes until such time as this Court has determined that a 
reasonable basis for that refusal has been presented by the 
Administrator. 


123 U.S. App. D.C. 310, 316-318, 359 F. 2d 624, 630-632 (1966), 


(en banc), cert. denied, 385 U.S. 843. In some cases, such as 


California Citizens Bank Ass'n. v. United States, 375 F. 2d 43, 54 


(C.A. 9th, 1967) cert. denied, 389 U.S. 844, the substance of agency 

éxpertise may not be needed for effective review while in other cases, 
| 

such as Public Service Commission of the State of New York v. EPC, 


supra, such data may be essential to effective review. 


The statement of the Administrator explaining his refusal 
l 
to act in this case illustrates the need for a greater disclosure 


of the facts upon which he relied in reaching his conclusions. 
Fot instance, he states that his experts advise him that the ventilation 


. 


system exchanges the airplanes air every three minutes. (Jt.| App. 
223-224, 225). But this allegation is meaningless unless we 
know whether fresh, smoke free air replaces the cabin air or whether 
this is merely recirculation of the air. In both the Boeing | 707 
accident and the Unitcd Air Lines accident the smoke filled the cabin 
and could not be adequately evacusteade Reference to a preliminary 
study of the effects of smoking in airplanes (Jt. App. 226) does 

not give any details sufficient to assess the conclusions. There 

is information on the duration of smoking, number of passengers 
smoking, the use of regularly maintained aircraft, or specially 
prepared test aircraft, the type of testing devices used on their 
location, etc. The mere assertion that FAA experts conclude that ash- 


\ 
tray fires in the crew compartment are not safety hazards (St. App. 228), 
| 


is hardly a reviewable statement. | 


These and many similar deficienciesin the Administrator's 

statement of reasons for his refusal to act have forced Appellants 

to seek relief in the Courts. It is not our contention that this 
data ifsubmitted should be minutely examined by this Court or the 
lower court in the form of a substantial evidence review. Rather, 

if Appellants could be allowed a more meaningful disclosure of the 
Administrator's reasons for his action, it could obviate court review 
ompletely by giving each side the fullest opportunity to persuade 
the other. We have great confidence in the ability of fully disclosed 
facts and open discussion of issues as a means for resolving 
differences between government agencies and private citizens. The 
main purpose of the Court is to assure that both parties are adequately 
informed of the others' views and, when all else fails, to conduct a 
limited review of the final ‘decision. In this case the system has 
broken down because the Administrator is unwilling to share with 
Appellants and the court, although ordered to do so by the District 
court, the complete basis in law and fact for his conclusion. 

The Administrator's actions from the outset have been to delay 

and procrastinate. The Advanced Notice of Proposed Rule Making 

( receipt of comments on which ended on June 25, 1970) not only 
bostponed a final decision but to date has produced no action. We 
believe that foot dragging by a government agency which uses delaying 
brocedures to avoid facing issues is the most serious kind of agency 


Hereliction. It frustrates'citizens and badly hampers court review. 
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In Environmental Defense Fund v. Hardin, supra, this Court allowed 


defendant one chance to take action against DDT or explain the 


reason for his refusal to act. The Administrator here has had one 

l 
chance. His response is neither adequate justification for his action 
nor is it adequate statement of the basis for his action. Unless 
this Court orders the Administrator to impose an immediate ban on 
smoking on airplanes pending his presentation of a fuller explanation 


‘of his refusal to act, the Administrator will be encouraged in the 


| future to resolve issues presented to him by the same delaying tactics. 


Respectfully submitted, 


Berlin, Roi & Kessler | 
1910‘N Str , N.W. 
Washingtor, D.C. 20036 
Attornéy for Appellants 
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